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JOB PERFORVANCE REPORT

State of: |daho Nane: Fl SHERY PROGRAM COORDI NATI ON

Project No.: F-82-T-4 Title: Fi sheri es Program Coordi nation
and_Supervi sion

Subproj ect No.: |
Peri od Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

During the study period the Federal Energy Regul atory
Comm ssi on (FERC) nmade request for comrent on 61 hydroel ectric
projects in the State of Idaho. |daho Departnent of Fish and
Ganme (I DFG personnel also provided technical assistance to |Idaho
Power for the design and inplenentation of mtigation/enhancenent
at seven hydroelectric facilities with applications for
relicensing.

In addition to the coordination of hydroelectric coments in
| daho, | coordinated I DFG invol venent with U S. Forest Service
grazing activities, State of Idaho State and Basin water plans,
| daho Forest Practices Act Advisory Committee, the Col unbia Basin
Fish and Wldlife Authority, and various other state and federal
projects effecting |daho waters.

Aut hor :

WIl Reid
Fi sheri es Program Coordi nat or



OBJECTI VES

To provide technical assistance to city, county, state, and
federal agencies in matters relating to fish and wildlife habitat
and to provide to the FERC position and policy statenment of the
| DFG regardi ng specific hydroel ectric devel opnment.

TECHNI QUES USED

During the study period, |IDFG personnel reviewed proposals
to construct hydroelectric facilities throughout the State of
| daho. W then provided comments to the FERC and private
devel opers on the inpacts that hydroel ectric devel opnment woul d
have on fish and wildlife resources. W also offered review and
comments to other federal, state, city, county agencies, and
private concerns on statewi de activities that m ght inpact fish
and wildlife habitat.

During the study period, | also provided supervision and
direction for subproject Il and technical assistance for
subproject IIl in this report.

FI NDI NGS

Federal Energy Regul atory Conm ssi on

During the study period, 1 January 1993 to 31 Decenber 1993,
| provided a review of 56 different proposals for hydroelectric
devel opment in Idaho (Table 1). The 56 projects reviewed by |DFG
personnel conpares to 18 in the State of Montana, 29 in O egon,
and 51 in Washi ngton.

The majority of the FERC actions occurred on projects
requesting amendnents to existing licenses (17). No single phase
of the licensing process domnated tine allotnments to hydro
operations. A nunber of small co-generation projects continued
to go through the Iicensing process. The FERC issued |icense
exenptions for three projects in 1993, all on existing irrigation
di versions. The FERC al so issued one |icense for a major project
on Falls River.

| daho Power Conpany relicensing projects continued studies.
| provided technical assistance to |daho Power Conpany bi ol ogi sts
for fishery resource inventory and proposed mtigation actions at
seven projects due for relicensing by the year 2000. The | daho
Power Conpany project at M|l ner Damcane on line in 1993. I n
addition, Utah Power had a relicense issued for one project on

the Bear Ri ver and one on the Snake Ri ver at Ashton.
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Val boi s Ski Resort

During 1993, |IDFG personnel continued negotiations with the
devel opers of the proposed Val bois ski resort near Cascade
Reservoir. It now appears likely that the devel opers of the
proposed resort near Cascade Reservoir will not have the
resources to construct and nmeet environnental concerns.

Forest Practices

At the Forest Practices Act Advisory Committee, | assisted
in the revision of the Forest Practices Act. New nodifications
to the Act include increasing the size of the stream protection
zone on Cass Il (non-fish bearing) streanms from5 to 30 feet.
W al so renoved the | anguage which restricted | eave stream
requirenents to Class | streans only. Support for the changes to
the Cass Il stream spz cane through the |ocal working commttees
and new federal guidelines for protection of salnon habitat.

Nort hwest Power Pl anni ng Counci

During the study period, | worked wth the Northwest Power
Pl anni ng Council (NPPC) to devel op anendnents to the NPPC
resident fish mtigation and resident fish substitution neasures.

Wat er Pl anni ng

| DFG personnel cooperated with the I daho Departnent of Water
Resources (IDWR) in the devel opnent and inplenentation of the Md
Snake R ver Plan. Actions in the Md Snake River Plan would
prohi bit hydro devel opnent and ot her activities which woul d
degrade fish habitat.



Tabl e 1. Summary of Federal Energy Regul atory Comm ssion (FERC)
actions in ldaho, January 1, 1993 to Decenber 31, 1993.

FERC STATUS NUMBER OF PRQIECTS
PP- PND 4

PP- GTD 3

PP- EXP 4

PP- SUR 6

PP- CAN 3

LC- PND 3

LC- GTD 1

LC- DND 5

LC- SUR 1

LA- PND 4

LA- GTD 17

LA- SUR 1

RL- PND 3

RL- GND 2

EX- PND 1

EX- GTD 3

TOTAL 1993 56

ON LINE I N 1993 5

PP-PND = Prelimnary Permt Pending
PP-GID = Prelimnary Permt G anted
PP-EXP = Prelimnary Permt Expired
PP-DND = Prelimnary Permt Denied
PP-CAN = Prelimnary Permt Cancel ed
LG PND = Li cense Pendi ng

LG GID = License G anted

LG DND = Li cense Deni ed

LG SUR = License Surrendered

LA-GID = Li cense Amendnent G anted
EX- PND = Exenption Pendi ng

EX- GID = Exenpti on G anted

RL-G\ND = Relicense G anted

RL- PND = Rel i cense Pendi ng



JOB PERFORMANCE REPORT

State of: |daho Name: Fl| SHERY PROGRAM COORDI NATI ON
Project No.: F-82-T-4 Title: Statewi de Water Quality
Subproject No.: II Job No.: 1

Peri od Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

In 1993 | was involved with a nunber of different agencies
and organi zations in an effort to maintain water quality for
aquatic resources. Mst of the involvenent took place at
neetings and on field tours. | nade comments on tinber,
agricultural and mning activities. They generally invol ved
mai nt ai ni ng good aquatic habitat fromthe standpoi nt of
sedi mentation and riparian zones.

Aut hor

John T. Hei ner
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OBJECTI VES

To provide technical assistance to agencies on activities
that may inpact lIdaho's water quality as it relates to fish
habi tat and aquatic popul ati ons.

FI NDI NGS

The water quality coordinator is an |daho Departnent of Fish
and Gane (I DFG representative on a nunber of different
commttees or work groups dealing with water and habitat issues.
These include but are not limted to the foll ow ng:

Local Wbrking Commi ttees-Reconvened

We reconvened three different Local Wrking Commttees
(LWCs) in 1993. These comm ttees and comments on them are as
fol | ows:

Morgan Creek Local Working Conmittee

At Morgan Creek, a tributary of the Sal non R ver downstream
fromChallis, |Idaho, we discussed the Antidegradation Process as
it relates to water quality requirenents for agricultural and
mning activities, the feedback | oop, funding of nonitoring
progranms, and the effects of beavers on water quality.

North Fork Sal mon River Local Wrking Conmttee

At a neeting of the North Fork Sal non River LWC, we
di scussed sedi nent and water tenperature trends in the drai nage,
water quality requirenments for other resource activities, and
hi ghway road construction

Powel | Local Working Committee

At the Powell LWC we inspected and discussed the Cedar Face
Ti mber Sale, road maintenance on 500 road and 109 road. W also
| ooked at conmpleted mtigation to date on 111 road and 360 road.
We al so discussed water quality in Walton Creek as it relates to
probl ens at our fish hatchery.

Local Whrki ng Comm ttees- New

Three new LWCs were established in 1993 and anot her was
di scussed. These committees and comments on them are as fol |l ows:



JimBrown Creek Local Wirking Conmittee

W spent one day on a field tour at which tine we discussed
water quality problens in the JimBrown Creek drainage. The
general consensus was that |ivestock grazing was a probl em al ong
Wth water tenperatures. It was planned to do nonitor
tenperatures in the drainage in an attenpt to assess tenperature
conditions. It was al so recomended to continue with the
coordi nated road cl osures.

Bear/ Cuprum Local Working Commttee

We had one field trip and a nunber of neetings to discuss
wat er quality objectives and site specific best nanagenent
practices (BMPs) for Bear Creek, Crooked R ver, WIdhorse River
and I ndian Creek, tributaries to Hells Canyon. Specific BMPs had
not been agreed to at the end of the cal endar year but
di scussions centered around a wi der stream protection zone and
pre-operational inspections by the |Idaho Departnent of Lands
(I'DL) Forest Practice Advisor.

North Fork Payette Local Whrking Conmttee

Di scussions on specific BMPs in this drainage involved
stream protection zones covering both Cass |I and C ass |
streans, on-the-ground control of operators to prevent m stakes
and possible violations of the Forest Practices Act, an annual
road i nventory and correction of road probl ens each year before
weat her closures. One field tour and one office neeting
regarding this subject was held in 1992.

Cl ear Creek Local Wrking Cormittee

One neeting was held on formng a LMC for Clear Creek, a
tributary of the Mddle Fork C earwater River. A questionnaire
was sent to those in attendance regarding the process. A LW is
scheduled to formin 1994.

Stream Segnents of Concern

| attended a neeting at which tinme we finalized the
sel ections of stream segnments of concern covering this period of
t he anti degradati on process.

Ti nber Harvest Regul atory Meeti ngs

| attended a Forest Practices Act Advisory Committee neeting
at which time the 1992 tinber harvest audits were discussed. | had
earlier assisted with this process by being part of the audit

t eam



| attended a neeting with a consultant fromthe Plum Creek
Ti mber Conpany on water quality problens at our Walton Creek
Hat chery. These sedi nent problens are a result of tinber harvest
operations in the Walton Creek drai nage.

Cunul ati ve Watershed Effects

For the last two years | have been a nenber of an
interdisciplinary task force put together by the IDL. The
purpose of this task force is to develop a cunul ati ve wat ershed
effects anal ysis and control process to ensure watersheds are
managed to protect water quality so that beneficial uses are
assured. To deal with problens caused by cunul ative effects, the
| daho Legi sl ature anended the Forest Practices Act in 1991 by
adding the follow ng definition:

"Cumul ative effects" nean the inpact of water quality and/or
beneficial uses which can result from the increnmental inpact
of two (2) or nore forest practices. Cunulative effects can
result fromindividually mnor but collectively significant
actions taking place over a period of tinme. (Section 38-
1303(17), 1 daho Code)

The cunul ative watershed effects process as drafted | eads
the evaluator to a nunerical rating of the watershed conditions
using the follow ng assessnents: erosion hazard, fine sedinent,
channel stability, sedinment delivery, canopy closure/stream
tenperature, nutrient, hydrologic risk, and adverse condition. A
detail ed watershed analysis is called for if the assessnents do
not adequately determ ne watershed conditions. The assessnents
wi Il be done by the | andowners who want to harvest tinber.

Dr ai nages (none over 20,000 acres) will be classified as to their
erosi on hazard potential for this process. The process, which
will require a period of time for phase-in, wll eventually cover
every tinmber harvest operation in the state.

M ni ng Best Managenent Practices

As a nenber of the Mning Advisory Technical Commttee,
spent two days eval uating BMPs at phosphate mnes in eastern
| daho. These m nes included those | ocated at Wol ey Vall ey,
Rasnmussen Ridge, Dry Valley, Enoch Valley, and Maybe Creek.
Al so, this group devel oped a nmenorandum of understandi ng between
agencies as to their responsibilities fromthe standpoi nt of
m ni ng operations.

| spent sone tinme conpiling and reviewi ng information on the
Bl ackbird M ne near Panther Creek, a tributary to the Sal non
River. As a result of mning pollution due to high
concentrations of cobalt, copper and magnesi um sal noni d
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popul ations in streans which drain the mne area have either been
elimnated or severely reduced. The state, through the Attorney
Generals Ofice, is attenpting to get this |ong-term problem
resol ved. -

| inspected and commented on BMPs at the G ouse Creek M ne
near Sunbeam |daho. This gold m ne, devel oped by the Hecl a
M ni ng Conpany, is starting mning operations after being in
devel opnent al stages the ﬁast few years. To date, a considerable
anount of turbidity data has been collected to assess effects of
m ning operations. As a mitigation neasure, Hecla has
reconstructed a section of Jordan Creek.

| daho Legi sl ature

| spent sone tinme review ng, comenting, and testifying on
state legislation. Two river planning bills passed the
Legi sl ature; they covered sections of the Henrys Fork and the
Boise River. | opposed legislation to require that all m ni num
streanflow bills nmust pass the Legislature in order to becone
| aw, instead of them being submtted as is presently the case.

Best Managenent Practices Technical Committee

Four work groups reported to this commttee regarding the
devel opment of agricul tural conponent practices. They were the
Grazi ng/ Ri pari an Wrk G oup, the Best Managenent Practices
Ef fecti veness Subcomm ttee, the G oundwater Wrk Goup, and the
Best Managenent Practices Technical Commttee. The npbst active
was the Grazing/ R parian Work Group which nmet nonthly. This
group reviewed and nodi fied BMPs covering grazing and riparian
activities. Their recomendati ons were submtted for inclusion
into the Agricultural Plan.

Water Quality Technical Conmttee

This commttee nmet sem annual ly and di scussed such itens as
| daho' s anti degradati on program the ﬂroundmater quality plan,
urban inpacts on water quality, and the state pesticide
managenent pl an.

Upper Snake R ver National Water Quality Assessment Program

As a nenber of the Idaho Liaison Conmttee, we net and
di scussed ground water/surface water quality, aquatic biol ogical
data collected in 1993 and schedul ed activities for 1994.



Synposi um Activities

| helped on two different commttees to plan synposiuns in
1994. One, entitled "Rivers At The Crossroads-Law, Science,
Politics and People," was designed for discussions of issues on
wat er and river managenent. It was held on March 18 and 19,
1994. The other, entitled "D verse |ssues-Seeki ng Common
Gound,"” will deal with conflict resolutions and cover topics
related to forestry, agriculture, mning and other activities.
It is scheduled for Decenber 8 and 9, 1994.

| daho Ri vers Wrking G oup

This group neets every three to six nonths and di scusses
such itens as wild and scenic river suitability studies, river
desi gnati ons and nenoranduns of understanding. It sponsored a
trip down the South Fork of the Payette River for on-the-ground
di scussions of river issues by personnel representing the
agenci es i nvol ved.
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JOB PERFORMANCE REPORT

State of: | daho Name: Fl SHERY PROGRAM COORDI NATI ON
Project No.: FE-82-T-4 Title: Water Quantity Investigation
Subproject No.: Il Job No.: 2

Peri od Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

In 1993, Idaho Departnent of Fish and Gane (|1 DFG personne
devel oped reconmendati ons and partici pated in proceedi ngs for
m ni mum fl ow | ake | evel requests on several rivers, streans, and
| akes statew de. Three applications are pending public hearings,
and additional data were collected on six streans which will be
nodel ed and recomendati ons nmade in 1994,

IDFG is proceeding with its clains to water rights in the
Snake River Basin Adjudication (SRBA). Several basin-w de issues
have been raised before the SRBA Court (Court), resulting in the
re-wite of several inportant water |laws. As a result, the Court
has placed a stay on all proceedings in the SRBA until it can
eval uate the inpact of the new | egislation.

| DFG personnel were involved in numerous water quantity
i ssues during 1993, including water right protests and the
controversy over the conjunctive managenent of surface and ground
wat er. | DFG has concerns that current and proposed water
managenment practices have and will continue to inpact fish and
wi ldlife resources.

Fi shery investigations in Buck Creek continued in 1993.
Average densities of cutthroat trout (by reach) were | ess
variable and internediate in magnitude in 1993 than in previous
years.

Aut hor :

Ci ndy Robertson
Staff Fishery Biol ogist

11



OBJECTI VES

To provide recomendations for mninmmstreamflows for
sel ected streans statewide and to coordinate the IDFGfilings in
the SRBA and the filing of water right protests. Al so prepare
| DFG corments on water quantity issues that may inpact fish,
wildlife, and aquatic habitat.

FI1 NDI NGS

| nstream Fl ow Program

Boi se Ri ver

During 1993, |DFG presented recommendations to the |daho
Wat er Resource Board (Board) for instreamflows to protect fish,
wldlife, and aquatic and riparian habitat for the Boise River.
The Board rejected the request on the basis that the Boise River
was already fully appropriated, and there was no water to fil
the instreamfl ow request. Shortly after our request was turned
down, the Idaho Departnent of WAater Resources (I DWR) received an
application for a permt fromthe Boi se Water Corporation (BW0)
to appropriate water fromthe Boise R ver for nunicipal purposes.
On the basis that the Boise R ver was already fully appropriated,
we protested the application, as did Idaho Rivers United (IRU), a
| ocal conservation group. Subsequently, an agreenent was crafted
to resolve the protests. The agreenent recogni zes an existing
Bureau of Reclanmation (BOR) water right permt that allows flows
to be rel eased for stream channel maintenance in the Boise River
during the non-irrigation season. Additionally, BWC agreed to
subordinate its 1993 water right to future instreamfl ow water
rights on the Boise River.

Nort hern I daho Ri vers

Publ i c hearings were held during Cctober 1993 to hear
testinmony regarding mnimum streamfl ow requests on five river
segnents in northern Idaho. The river segnents included the Pack
Ri ver from Zuni Creek to G ouse Creek; Myie R ver from Meadow
Creek to the backwaters of Myie Falls Reservoir; Spokane River
fromPost Falls Damto the WA-1D border; and Coeur d' Al ene River
fromthe South Fork to Coeur d' Al ene Lake. These four permts
were approved by I DWR and subsequently approved by the 1994 state
| egi sl ature.

A flow request for the Kootenai River, fromthe | D Ml border
to Bonners Ferry, also was discussed at a public hearing, but
questions regarding the status of an ongoing instreamfl ow study
pronpted the Board to delay proceeding with the application for
one year. The delay is intended to give the Board tine to

12



consider the results of the study and decide if the application
for a mninmumflow needs to be anmended.

Wet and Badger-creeks and Bear Lake

M ni num stream fl ow requests for Wt and Badger creeks
(eastern Idaho) were filed with the Board in 1991 and approved by
IDWR in 1993. The 1994 Legi sl ature approved the filings by
default after an attenpt to deny them was defeated for |ack of
support.

An application for a mninmm]|lake | evel for Bear Lake was
recei ved by the Board and approved by IDAR in 1993. It al so was
approved by the Legislature during the 1994 session.

Pendi ng Applications

Three additional applications for instreamflows/nm ni nrum
| ake levels were filed in 1992/1993. These included Cub R ver
(sout heastern | daho), Beaver and Ganbl e | akes (northern |daho).
A public information neeting was held in late 1993 for the Beaver
and Ganbl e | akes requests, and they are scheduled to go to a
public hearing in |ate 1994. The Cub River application has put
on hol d pending negotiations with a local irrigation conpany that
diverts water fromthe Cub River

Addi tional flow and fishery data were coll ected on Pebble
Creek (southeastern |daho), Herd, Iron, Squaw, Big Springs, and
Big Tinber creeks in central I|daho. Flow reconmmendations for
these streans will be presented to the Board in 1994.

Snake Ri ver Basin Adjudication

| DFG continues to be an active participant in the Snake
Ri ver Basin Adjudication (SRBA) that conmenced in 1987. Sever al
basi n-wi de issues, including the constitutionality of the
"acconplished transfer" and the "expansion" statutes, were argued
before the SRBA Court (Court) in 1993. The IDFG as well as many
ot her water right claimants, had relied upon these statutes to
support their clains in the SRBA. The Court ruled that these
statutes were unconstitutional and "void for vagueness." The
decision led to a flurry of new adjudication |egislation,
including a rewwite of the acconplished transfer and expansi on
statutes during the 1994 session. As a result of the new
| egi sl ation, the Court has put a stay on all proceedings in the
SRBA until it can evaluate its (legislation) significance.
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M scel | aneous Water Quantity | ssues

Water Right Protests

| DFG personnel participated in a nunber of water right
protests throughout the state during 1993. One of the nost
significant protests involved the transfer of nore than twenty-
five groundwater rights from Bi ngham Lincoln, and M ni doka
counties to locations in Jefferson, Oark, and Frenont counties.
The transfers were for wells that had been drilled illegally in
1986 and for which tenporary transfer applications had been
approved since 1988. The transfers were issued pending the
results of a four-year surface and ground water study conducted
by the U S. Geol ogical Survey (USGS). The study was conpl eted
in 1993, but the final report was not available by the tinme the
1993 irrigation season began. |IDWR issued tenporary transfers
for the water rights for the 1993 season only and required that
for future years, the applicant would have to denonstrate that
the inpacts on water resources projected by the USGS study woul d
not occur or could be mtigated.

Conj unctive Water Managenent

The current controversy over conjunctive water managenent
was pronpted by a suit filed in the SRBA Court by farnmers (the
"Mussers") in the Hagernman area against the Director of |DWR
The Mussers asked the judge to order IDWR to deliver their ful
decreed water right fromone of the many springs that flowinto
the Snake R ver near Hagernman. The Mussers cl ai ned that junior
priority ground water diversions fromthe Snake Plain Aquifer in
eastern | daho were responsi ble for reducing spring fl ows that
supply their senior (1892) water right. The judge granted the
Mussers a Wit of Mandate directing IDANR to deliver the Missers
water in order of their priority. The |IDWR appeal ed the case to
the Idaho Suprenme Court, and the Court affirnmed the SRBA Court
deci si on.

As part of the Mussers' demands, | DWR undertook the
devel opnent of rules governing the conjunctive managenent of
surface and ground water in |Idaho (Appendi x 1). Devel opnent of
these rul es has been a | ong, conplex process, and it is ongoing.
Many i nterest groups sought active involvenent in crafting the
rules, including IDFG |DWR created an advisory committee
representing surface and ground water irrigation, mnunicipal,
commercial, and conservation interests to propose the rules for
conjunctive managenent. While | DFG was not an active partici pant
on the commttee, we provided nunerous witten and oral conments
on the issues and the draft rules (Appendix 2). | DFG does not
believe the rul es adequately address concerns for the protection

of fish and wildlife resources and has suggested inpl enentation
of the rules should be an open, public process.
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Buck Creek | nvestigations

Buck Creek is a fourth-order tributary to Canyon Creek in
the Little North Fork Clearwater River drainage (Figure 1). In
1990, I DFG acquired fee-sinple title to approximately 4,800
hectares of land in the Canyon Creek and Spotted Louis Creek
drai nages from Pl um Creek Tinber Corporation (Plum Creek). The
| DFG acquired tinmber rights on the |and except for Section 11,
whi ch enconpasses the part of the headwaters of Buck Creek. The
DAW For est Products Conpany purchased the tinber rights to
Section 11 from Plum Creek and entered into a tinber managenent
agreement with IDFGin the spring of 1991. Loggi ng conmenced in
t he sunmer of 1991.

Begi nning in 1990, | DFG col | ected fish popul ati on and
habitat data to determ ne baseline conditions and assess inpacts
of logging activities in the headwaters of the drainage. The
obj ectives, techniques used and initial findings have been
presented in another IDFG report (Reid et al. 1992).

As in 1990 and 1991, westsl ope cutthroat trout (Oncorhynchus
clarki) was the only species observed. Average fish densities
per reach in 1993 were | ess variable than in previous years,
ranging from13.7 to 14.9 fish per 100 square neters. These
densities are internediate to densities of fish observed in 1990
and 1991 (Figure 2). As in 1990, reach nunber four was not
snorkel ed. Several different habitat types were snorkel ed, but
the majority of fish were observed in pools (Table 1). There
were considerably nore fish observed in the 51-100 and 101-150 mm
size classes and fewer fish greater than 150 mnmmin 1993 than in
previ ous years (Table 2).

Snorkeling in 1993 was conducted in late July, which is
internediate in tine to the snorkeling done in 1990 and 1991.
Thi s probably accounts for the internediate densities of fish

observed. As previously stated in Reid et al. (1992), west sl ope
cutthroat trout in other northern streans denonstrate a
downstream novenent during the late sutmmer and early fall; and we

believe there is a simlar behavioral response occurring in fish
in the Buck Creek drainage. Again we noted an absence of fish
less than 50 mMmin length. As before, habitat where fry would

l'i kel y abi de was not snorkeled in 1993. However, it seens
apparent that sufficient reproduction is occurring in Buck Creek,
or we woul d not have observed fish in the internedi ate size

cl asses year after year.

We anticipate collecting followup data on habitat

paraneters in Buck Creek in 1994 (simlar to 1991), as well as
fi sh abundance data. Efforts will be made to collect additional
data in the headwater tributaries, where logging activities were
concentrated, to determne inpacts related to the harvest
activities.
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Tabl e 1. Transect di mensions, nunbers of fish, and densities of
cutthroat trout observed in Buck Creek in 1990, 1991,
and 1993.

Reach Habi t at Length | Wdth Area | No. Density
Year Type (m (m (nt) fish (fishnzper
100 )

1990 1 Pool 14.8 10.4 [154.7 49 27 9
Pool 18.5 5.6 [104.5 27 25.8
2 Pool 12.1 5.2 62.5 10 16.0

Pool 12.9 6.9 89.0 10 11.2

Pool 5.1 7.1 41.2 25 60.7

3 Pool 2.9 8.0 | 23.2 10 43.1

Pool 14.7 4.1 61.2 21 34.3

Pool 20.9 58 [121.7 12 9.8

Pool 8.9 3.3 29.7 4 13.5

Pool 6.5 4.4 28.9 4 13.8
Pool 7.8 3.0 23.4 3 12.7

Pool 8.4 3.1 26.0 1 3.8

1991 1 Pool 6.0 5.5 | 33.0 1 3.0
Pool / run 7.0 3.0 21.0 5 23.8
Pool 16.0 15.0 |240.0 36 15.0

Riffle 43.0 12.0 |516.0 1 0.2

Pool 15.0 10.0 |150.0 3 2.0

Pool 15.0 4.0 60.0 20 33.3

2 Riffle 25.0 7.0 |175.0 4 2.0
Pool 8.0 7.0 56.0 8 14.0

Riffle 25.0 8.0 [200.0 7 3.5

Pool 16.0 6.0 96.0 5 5.0
Pool 15.0 6.0 90.0 9 10.0

3 Pool 10.0 6.0 60.0 12 20.0

Riffle 25.0 6.0 [150.0 5 3.0
Pool 6.0 7.0 42.0 5 12.0

4 Pool 5.0 4.0 20.0 4 20.0

Riffle 16.7 4.4 73.5 2 2.7

Pool 7.5 4.4 33.0 9 27.0

Pool 2.0 3.0 6.0 5 83.0

Pool 5.6 3.4 19.0 8 42.0




Table 1. Conti nued

Year Reach |Habitat |Length | Wdth Area No. Density
Type (m (m () fish | (fish per

100 n?)
1993 1 Pool 5.1 6.3 32.1 1 3.1
Pool 6.2 8.0 44.0 15 34.1
Run 15. 4 5.5 84.7 8 9.4
Pool 12.0 6.9 82.8 .2
Run 16. 5 7.8 128. 7 0.8
Pool 10.0 4.7 47.5 20 42. 1
Riffle 14. 8 5.2 77.0 1 1.3
Pool 7.3 4.2 30.7 10 32.6
Pool 18.5 15.5 | 286.8 64 22.3
Pool 8.9 6.8 60. 5 11.6
Pool 11.1 6.1 67.7 11.8
Pool 15. 8 8.6 135.9 16 11.8
Pool 17.1 4.5 77.0 14 18.2
2 Riffle 38. 4 4.9 188. 2 0.5
Pool .4 7.7 49. 3 18.3
Pool 1 5.6 51.0 11.8
Pool .6 4.0 34.4 26. 2
Pool .3 7.0 51.1 13 25. 4
Pool 12. 3 4.7 57.8 21 36. 3
3 Pool .3 4.5 28. 4 14 49. 3
Pool .4 6.0 56. 4 14.2
Pool 18.1 7.5 135.8 5.9
Pool 9.0 8.4 75. 6 14 18.5
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Tabl e 2.

Cutthroat trout densities by individual

size cl asses observed in Buck Creek in
and 1993.

1990, 1991,

Fish Size Cass (nmm
Year Reach 0-50 51-100 | 101-150 150+
1990 1 -- 1.9 13.6 11.6
-- 1.9 11.5 12.4
2 . 1.6 6.4 8.0
-- 2.2 5.6 3.3
-- 7.3 14.6 38.8
3 - 4.3 12.9 25.9
-- 3.3 9.8 21.2
-- 4.1 3.3 2.5
- - - 13.5
-- -- 6.9 6.9
o 4.2 -- 8.5
-- -- -- 3.8
1991 1 -- -- - 3.0
-- 14. - 9.5
- 2.1 4.6 8.3
. -- -- 0.2
-- -- 0.7
-- -- 13.3 20.0
2 -- -- 1.1 1.1
-- -- -- 14.6
- - - 3.5
- - 1.0 4.2
-- 1.1 2.2 6.6
3 - - 1.7 18.3
- - 0.7 2.7
2.3 -- 2.3 7.1
4 -- -- 5.0 15.0
. - -- 2.7
-- -- -- 27.1
-- -- 17.0 67.0
-- -- 5.0 37.1
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Tabl e 2. Cont i nued
Fish Size C ass (nm
Year Reach 0- 50 51- 100 101- 150 150+
1993 1 - - - - 3.1 - -
-- 9 11.4 13.6
- - 3.5 4.8 1.2
- - - - 1.2 --
- - 0.8 - - --
- - 12. 6 23.2 8.4
-- 1.3 - - - -
- - 13.0 19.5 --
- - 8.7 8.7 4.9
- - 3.3 5.0 3.3
- - 4.4 3.0 4.4
-- 3.7 3.7 4.4
- - 7.8 - - 10. 4
2 - - 0.5 - - - -
-- 4.1 6.1 8.1
- - 7.8 3.9 | --
- - 11. 6 14.5 | --
- - 9.8 9.8
- - 10. 4 17.3
3 - - 21.1 17. 6 10.
- - 7.1 1 - -
- - .5 .2
- - 7.9 .9
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NOTI CE OF PROPOSED RULE MAKI NG
DOCKET NO. 37-0311-9301

DEPARTMENT OF WATER RESOURCES
RULES GOVERNI NG CONJUNCTI VE .
MANAGEMENT OF SURFACE AND GROUND WATER

ACTION: The action, under Docket No. 37-0311-9301, concerns the

proposed regul ar rule maki ng governi ng Conjunctive Managenent of
Surtace and Ground Water, Title 03, Chapter 11.

AUTHORITY: In conpliance with Section 67-5221, I|daho Code, the
departnment intends to initiate regular rule maki ng for Conjunc-
ti ve Managenent of Surface and G ound Water as authorized in Sec-
tion 42-603, and Section 42-1805(8), |daho Code.

DESCRI PTI VE SUMVARY: The following is a statenent in nontechnical
| anguage of the substance of the intended rules:

The rul es prescribe procedures for re3ﬁond| ng to calls for prior-
ity delivery of water nmade by the holder a valid senior-
priority water right against a valld j uni or - prlorlty ground wat er
right which diverts from an area of comon ground water supply.
It is intended that these rules be incorporated into general
rules governing water distribution in Idaho when such rules are
subsequent |y adopt ed.

PUBLI C HEARI NGS: The departnment intends to hold public hearings
on the proposed rules as follows:

March 24, 1994 - 1:00 p.m

Lewi ston, |Id

City Hall

Back Conference Room
1134 F Street

Wei ser, |daho
Washi ngt on County Courthouse
Courtroom

256 E. Court St.

Goodi ng, |daho
Grange Hal l

2148 S. Main St.

| daho Falls

Cty Electric Light Division
140 S. Capital St

Cty Council Meeting Room

March 25, 1994 - 1:00 p.m
Coeur d' Al ene

BULLETIN -- 1
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U.S. Forest Service Bl dg
St. Joe Room 1201
| ronwood Drive

Boi se, |daho

Boi se Public Library
Audi t ori um

715 S. Capital BlIvd

Rupert

| daho Nat'l Guard
Rupert Arnory Bl dg
75 E. Hwy 25

Pocatell o

Pocatell o Ai rport
Upstairs Conf. Rm
2036 S. Airport Wy

If you require special accommodations in order to attend, partic-
ipate in or understand the hearing, please advise the department
within ten (10) days prior to the hearing.

COMMVENT SUBM TTAL: Interested persons may present their views,
comments and argunents in witing to the Director on or before
April 15, 1994 or may present them orally or in witing at the
public hearing. All witten coments and data concerning the rules
must be directed to the undersigned and must be postmarked
or delivered on or before April 15, 1994. Copies of the proposed
rules may be obtained upon written request to the Director.

AGENCY CONTACTS: The person designated to represent the agency in
this rulemaking proceeding is R Keith Higginson and such other
personnel of the agency as he my designate to assist in this
rul e-maki ng proceedi ng.

DATED: February 2, 1994
R. KEI TH HI GGl NSON, Director
Depart ment of WAter Resources

1301 N. Orchard St.
Boi se, I D 83706-2237

BULLETIN -- 2
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| DAPA 37
TI TLE 03
Chapter 11

000. LEGAL AUTHORITY (Rule 0). These rules are pronulgated
pursuant to-Section 42-603, |daho Code, which provides that the
Director of the Departnent of Water Resources is authorized to
adopt rules and regulations for the distribution of water from
the streanms, rivers, |akes, ground water and other natural water
sources as shall be necessary to carry out the [aws in accordance

with the priorities of the rights of the users thereof. These
rules are also issued pursuant to Section 42-1805(8), I|daho Code,
which provides the Director with authority to pronulgate rules
i npl ementing or effectuating the powers and duties of the depart-

ment . ( )

1. TITLE AND SCOPE (Rule 1). These rules nay be cited as
Rul es for Conjunctive Managenent of Surface and G ound Water.'
The rules prescribe procedures for responding to calls for prior-
ity delivery of water nmade by the holder of a valid senior-
priority water right against a valid junior-priority ground water
right in an area of common ground water supply. It is intended
that these rules be incorporated into general rules governing
water distribution in lIdaho when such rules are adopted subse-

quent|y. ( )

2. VWRI TTEN | NTERPRETATIONS (Rule 2). In accordance wth
Section 67-5201(16)(b)(iv), Ildaho Code, the Departnent of Wter
Resources does not have witten statenents which pertain to the
interpretation of the rules of this chapter, or to the docunenta-
tion of conpliance with the rules of this chapter. ( )

3. ADM NI STRATI VE APPEALS (Rule 3). Appeals may be taken
pursuant to Section 42-1701A, ldaho Code, and the departnent's
Rul es of Procedure, |DAPA 37, Title 01, Chapter OLl. ( )

4, SEVERABI LI TY (Rule 4). The rules governing this chapter
are severable. If any rule, or part thereof, or the application of
such rule to any person or circunstance is declared invalid, that
invalidity does not affect the validity of any remaining portion

of this chapter. ( )

5. -~ 009. (RESERVED).

010. DEFI NI TIONS (Rul e 10). For the purposes of these rules,

the followng ternms will be used as defined bel ow ( )
1. Director. The Director of the Departnent of Wter

Resources appoi nted as provided by Section 42-1801, |daho Code, or
his duly del egated designee as provided by Section 42-1701, |daho

Code. ( )
2. Departnent. The Departnent of Water Resources cre-
ated by Section 42-1701, |daho Code. ( )

BULLETIN -- 3
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_ 3. Conj unctive Managenent. Legal and hydrologic inte-
gration of admnistration of rights to the use of water from sur-
face and ground water sources.

_ 4. Surface Water Source. Rivers, streams, |akes and
springs when flowing in their natural channels as provided in
Sections 42-101 and 42-103, |daho Code.

5. G ound Water Source. Al water under the surface of
the ground whatever may be the_geologlcal structure in which it
is standing or noving as provided in Section 42-230(a), |daho
Code. ( )

o 6. Delivery Call. A request from a water wuser for
adm nistration of water rights under the prior appropriation doc-
trine. ( )

7. Valid Water Right. The legal right to divert and
beneficially use or to protect in place the public waters of the
State of I|daho where such right is evidenced by a decree of a
court of conpetent jurisdiction, or a permt or license issued by
the Departnent of Witer Resources. For purposes of a delivery
call an unadjudicated claimto a water right filed under the pro-
vi sions of Section 42-243 or under the provisions of Section 42-
1409, Idaho Code, when not supported by a decree, permt or
|icense, shall not be considered to be a valid water right.

( )

8. Area of Common G ound Water Supply. A ground water
source within which the use of ground water or changes in
recharge affect water in a surface water source. ( )

9. Senior-Priority. A water right wwth a priority date
earlier in time than the priority dates of other water rights
bei ng consi der ed. ( )

10. Junior-Priority. A water right with a priority date
later in time than the priority date of other water rights being
consi der ed. (

11. Reasonably Antici pated Average Rate of Future Natu-
ral Recharge. The estimated average annual volune of water
recharged to a ground water source or area of common ground water
supply from precipitation, underflow from tributary sources, and
stream | osses and also water incidentally recharged to a ground
wat er source or area of comon ground water supply as a result of
the diversion and use of water for irrigation and other purposes.
The estinmate will be based on the |atest avail able data regarding
condi tions of developnent and use of water existing at the tine
the estinmate is nmade and nmay vary as these conditions and avail -
abl e i nformati on change.

12. Water District. An instrunentality of the State of
| daho created by the Director as provided in Section 42-604,
| daho Code, for the purpose of performng the essential govern-
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mental function of distribution of water anmong appropriators
under the laws of the State of Idaho. (

13. Watermaster. A person elected and appointed as pro-
vided in Section 42-605, |daho Code, to distribute water within a
wat er district. ( )

14.- Mtigation Plan. A docunent submitted by a ground
wat er user or group of ground water wusers and approved by the
Directo-r which identifies actions and measures to prevent, or
conpensate holders of senior-priority water rights for, material
injury caused by withdrawal of water from a ground water source
or within an area of conmon ground water supply. ( )

15. Futile Call. A delivery call which, for physical and
hydrol ogi ¢ reasons, cannot be satisfied by curtailing diversions
under junior-priority water rights or which would result in waste

of the public water resource. ( )

16. Material Injury. A use of water wunder a junior-
priority water right will be found to cause material injury to a
senior-priority water right if any or all of the followi ng occur

( )

a. The amount of water available wunder the senior-
priority right will be reduced bel ow the ampunt recorded by per-
mt, license, decree or valid claimor the historical amunt ben-
eficially used by the water right holder under such recorded
ri ght, whichever is |ess; ( )

b. The hol der of the senior-priority water right wll

be forced to an unreasonable effort or expense to divert water
under the water right including, in the case of a senior-priority
ground water right, the expense of obtaining water from bel ow the
reasonabl e ground water punping |level; or ( )

C. The quality of the water available to the hol der of
the senior-priority right is made unusable for the purposes of
the right and the water cannot be restored to usable quality
wi t hout unreasonable effort or expense.

17. Full Econom ¢ Devel opment of Underground Water
Resources. The diversion and use of water from a ground water
source for beneficial uses in the public interest at a rate which
does not exceed the reasonably anticipated average rate of future
natural recharge and which does not result in material injury to
valid senior-priority water rights. ( )

18. Artificial Ground Water Recharge. A deliberate and
pur posef ul activity or project which diverts, di stributes,
injects, stores or spreads water to areas from which such water
will enter into and recharge a ground water source or area of
comon ground water supply. ( )

19. Reasonabl e Ground Water Punping Level. A level
establi shed by the Director pursuant to Sections 42-226, and
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42- 237a.9-, Ildaho Code, for the purpose of protecting senior-
priority ground water wusers against unreasonable |owering of
ground water |levels caused by utilization of surface or ground

wat er sources by junior-priority users. (

011. -- 019. ( RESERVED) .

020. GENERAL STATEMENTS OF PURPOSE AND POLI CI ES FOR CONJUNG

TI VE MANAGEMENT (Rul e 20). ( )
1. Distribution of water anong senior and junior-

priority rights. These rules apply to all situations in the state
where the use of water under valid junior-priority rights either
individually or collectively causes material injury to uses of
water under valid senior-priority water rights. The rules govern
the distribution of water from ground water sources and areas of
common ground water supply. ( )

2. First in time is first in right. These rules
acknow edge the principle of "first in tinme, is first in right”
as such principle is defined and interpreted by I|daho statutory

and case law, including Section 42-106, |daho Code, Section

42- 226, |daho Code, and Article XV, Sections 3 and 7, Idaho Con-

stitution. ( )
3. Full econom c devel opnent of underground water.

These rules integrate the administration and use of surface and
ground water in a manner that furthers the "full econom c devel-
opnment of underground water resources" as set forth in Section
42-226, |daho Code, and the goal of "optinum devel opnent of water
resources in the public interest"” set forth in Article 15, Sec-
tion 7, ldaho Constitution. ( )

4. Calls for priority delivery. These rules provide the
basis and procedure for responding to delivery calls nmade by a
senior-priority water user against junior-priority water users. The
rules partially recognize the principle of the futile call but also
acknow edge that ground water use may have sone effect, even though
not inmredi ately measurabl e, upon water available to a surface water
user in instances where the hydrol ogic connection nmay be renote,
the resource is large and no direct imediate relief would be
achi eved even if the ground water use was di scontinued. ( )

5. Reasonabl e exercise of rights. These rules provide
the basis for determning the reasonabl eness of the diversion and
use of water by a petitioner with a senior-priority water right who
requests priority delivery against a junior-priority water user.
The rules al so provide the basis for determ ning the reasonabl eness
of the diversion and use of water by the water user against whom
the call is nmade. ( )

6. Areas of common ground water supplies. These rul
ﬁrovide the basis for the designation of areas of the state wh
ave a common ground water supply and the procedures which wll

followed in incorporating such areas of common ground water

es
ch
be
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supply into existing water districts or creating new districts as
provided in Section 42-237a.g9., and Section 42-604, |daho Code. (

7. Sequence of actions for responding to calls for
priority de-livery. Rule 30 provides procedures for responding to
calls for priority distribution of water within areas of comon
ground water_supply which have not been incorporated into a water
district. Rule 40 provides simlar procedures for responding to
calls within water districts where areas of common ground water
supply have been incorporated into the district. Rule 50 desig-
nates specific known areas of common ground water supply within
the state. ( )

8. Reasonably antici pated average rate of future natu-
ral recharge. These rules provide for adm nistration of the use
of ground water resources to achieve the goal expressed in Sec-
tion 42-237a.g9., ldaho Code, that w thdrawals of ground water not
exceed the reasonably anticipated average rate of future natura
rechar ge. ( )

9. Saving of defenses. Nothing in these rules shall
affect or in any way limt any person's entitlenent to assert any
defense or claim based upon fact or law in any contested case or
ot her proceedi ng. ( )

10. Wells as alternate points of diversion for valid
water rights to a surface water source. Nothing in these rules
shall prohibit any holder of a valid right to water from a sur-
face water source from seeking, pursuant to state law, to change
the point of diversion of the water to an inter-connected area of
comon ground water supply. ( )

11. Preservation of Director's authorities. This chap-
ter shall not be construed to limt the authority of the D rector
in exercising the duties and responsibilities of the director or
t he departnent under |aw. ( )

021. -- 029. (RESERVED).

030. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY SEN OR
PRI ORI TY SURFACE OR GROUND WATER RI GHTS AGAI NST JUNI OR PRI ORI TY
GROUND WATER RI GHTS W THIN AREAS OF THE STATE NOT |IN ORGANI ZED
WATER DI STRI CTS OR W THIN WATER DI STRI CTS WHERE GROUND WATER REG
ULATI ON HAS NOT BEEN | NCLUDED | N THE FUNCTI ONS OF SUCH DI STRI CTS
(Rul e 30). ( )

01. Delivery call (petition). Wwen a delivery call is
made by a surface or ground water user (petitioner) alleging that
by reason of diversion of water by one or nore ground water users
(respondents) with junior-priority water rights the petitioner is
suffering material injury, the petitioner shall file with the
Director a petition in witing containing, at |least, the foll ow
ing in addition to the information required by Departnment Rul e of
Procedure 230: ( )
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a. A description of the water rights of the petitioner
and of the water diversion and delivery system being used by
petitioner.

b. The nanes and description of the water rights of the
ground water wusers (respondents) who are alleged to be causing
material injury to the rights of the petitioner in so far as such
information is known by the petitioner. ( )

c. Any information, measurenents, data or study
results available to the petitioner to support the claim of nate-
rial injury.

d. In the event petitioner believes material injury is
bei ng caused by ground water withdrawals generally within a ground
wat er source or area of common ground water supply, the petition
shal| describe the ground water source or area of comon ground
water supply wthin which petitioner desires junior-priority
ground water w thdrawals to be regul at ed. (

2. Informal resolution. Upon receipt of a petition
including information required by Rule 30.01., the Departnent nmay
initially consider the matter for informal resolution under the
provi sions of Section 67-5241, |daho Code, if doing so will expe-
dite the case without substantially prejudicing the interests of

any party. ( )

3. Contested case. If no decision can be reached
informally under the provisions of Rule 30.02., the Departnent
will consider the matter as a petition for contested case under

the Departnent's adopted Rules of Procedure, |DAPA 37.01.01. The
petitioner shall serve the petition upon all known respondents as
required by Departnent Rule of Procedure 203. In addition to such

direct service by petitioner, the Departnment wll give such
general notice by publication or news release as wll advise
ground water users within the petitioned area of the matter.
( )
4. Petition for nodification of an existing water dis-
trict. In the event the petition proposes regulation of ground

water rights conjunctively with surface water rights in an orga-
nized water district, the Departnment may consider such to be a
petition for nodification of the organized water district and
notice of proposed nodification of the water district shall be
provided by the Director pursuant to Section 42-604, |daho Code
The Departnment wll proceed to consider the matter addressed by
the petition under the Departnent s Rul es of Procedure.

( )

5. Petition for creation of a new water district. In
the event the petition proposes regulation of ground water rights
from a ground water source or conjunctively with surface water
rights within an area of common ground water supply which is not in
an existing water district, the Departnent nmay consider such to be
a petition for creation of a water district and notice of proposed
creation of a water district shall be provided by the
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Director pursuant to Section 42-604, |daho Code. The Departnent
will proceed to consider the matter under the Departnent s Rules
of Procedure. ( )

06. Order. Follow ng consideration of the contested case
under the Departnment's Rules of Procedure, the Director may, by

order, take any or all of the foll ow ng actions: (
a. Deny the petition in whole or in part; ( )
b. Grant the petition in whole or in part or upon con-
di tions; (. )

_ C. Determne an area of comon ground water supply
which affects the water in a surface water source in an organi zed
wat er district; ( )

d. I ncorporate an area of common ground water supply

into an organi zed water district following the procedures of Sec-
tion 42-604, |daho Code, provided that the rights of the ground
water users who would be incorporated into the water district
have been adj udi cat ed; ( )

e. Create a separate water district follow ng the pro-
cedures of Section 42-604, |daho Code, provided that the rights
of the surface and ground water users who would be included in
the separate water district have been adjudi cated; ( )

f. Determ ne the need for an adjudication of the pri-
orities and perm ssible rates and vol unes of diversion and con-
sunptive use under the surface and ground water rights of the
petitioner and respondents and initiate such adjudication; or

)

g. By sunmary order as provided in Section 42-237a.g.,

| daho Code, prohibit or limt the wthdrawal of water from any
well during any period it is determned that water to fill any

water right is not there available wthout causing ground water
| evels to be drawn below the reasonable ground water punping
| evel, or would affect the present or future use of any prior
surface or ground water right or result in the wthdrawing of the
ground water supply at a rate beyond the reasonably anticipated
average rate of future natural recharge. ( )

07. Orders for interim adm nistration. For the pur-
poses of Rules 30.06.d. and 30.06.e., an outstanding order for
Interim admnistration of water rights issued by the court pur-
suant to Section 42-1417, ldaho Code, in a general adjudication
proceedi ng shall be considered as an adjudication of the rights
I nvol ved. ( )

08. Administration pursuant to Rule 40. Upon a finding
of an area of common ground water supply and upon the incorpora-
tion of such area into an organized water district, or the cre-
ation of a separate water district, the use of water shall be
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adm ni stered in accordance with the priorities of the various
water rights as provided in Rule 40. ( )

031. DETERM NI NG AREAS OF COMVON GROUND WATER SUPPLY WHI CH
AFFECT THE FLOW OF WATER IN A SURFACE WATER SOURCE (Rule 31).

( )
01. Director to consider information. The Director wll
consider all available data and information which describes the
rel ati onshi p between ground water and surface water in naking
a finding of an area of common ground water supply. ( )

02. Kinds of information. The information considered nmay

include any or all of the follow ng: ( )

a. Water | evel neasurenents, studies, reports, conputer
simul ati ons, punping tests, hydrographs of stream flow and ground
wat er | evel s and ot her such data; and ( )

b. The testinony and opinion of expert witnesses at a
hearing on a petition for expansion of a water district or orga-
ni zati on of a new water district. ( )

03. Criteria for findings. A ground water source wll be

determ ned to be an area of common ground water supply if:

)

a. The ground water source supplies water to the sur-
face water source; or ( )

b. Wthdrawal of water from the ground water source
will cause water to nove from the surface water source to the
ground water source. ( )

04. Reasonably anticipated average rate of future natural
recharge. The Director will estinmate the reasonably anticipated
average rate of future natural recharge for an area of comon
ground wat er supply. ( )

05. Findings. The findings of the Director shall be
included in the Order issued pursuant to Rul e 30. 06. ( )
032. -- 039. (RESERVED).

040. RESPONSES TO CALLS FOR WATER DELI VERY MADE BY SEN OR- PRI ORI TY
SURFACE OR GROUND WATER RI GHTS AGAI NST JUNI OR- PRI ORI TY GROUND WATER
Rl GATS FROM GROUND WATER SOURCES OR AREAS OF COVMON GROUND WATER
SUPPLY | N AN ORGANI ZED WATER DI STRI CT (Rul e 40).

( )

01. Responding to a delivery call. When a delivery call
is made by a senior-priority water wuser (petitioner) alleging
that by reason of diversion of water by one or nore junior-
priority ground water users (respondents) from a ground water
source or an area of common ground water supply in an organi zed
water district the petitioner is suffering material injury and
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upon a finding by the Director as provided in Rule 40.05. that

material injury is occurring, the Director, t hr ough t he
wat er master, shall: ( )
a Regul ate uses of water in accordance with the pri -

orities of rights of the various surface or ground water users
whose rights are included within the district, provided, that
regul ation of junior-priority ground water punping where the
injury is indirect or |long range may, by order of the Director,
be phased-in over not nmore than a five-year period to |essen the

econom ¢ i mpact of imediate and conplete curtail ment; or
( )

b. All ow out-of-priority diversion of wat er by
juniorpriority ground water users pursuant to a mtigation plan
whi ch has been approved by the Director. ( )

02. Regulation of wuses of water by watermaster. The
Director, through the watermaster, shall regulate use of water
within the water district pursuant to the priorities of water
ri ghts under the follow ng procedures: ( )

a. The watermaster shall determne the quantity of
surface water of the stream which is available for diversion and
shall shut the headgates of junior-priority surface water users

as necessary to assure that water is being used in accordance
with the respective water rights fromthe surface water source.

b. The watermaster shall regulate the use of ground
water in accordance with the rights thereto, approved mtigation
pl ans and orders issued by the Director. ( )

C. Where a call is made by a senior-priority surface
wat er user against a junior-priority ground water user in the
wat er district the watermaster shall first determ ne whether a

mtigation plan has been approved by the Director whereby diver-
sion of ground water may be allowed to continue out of priority
order. If the ground water user is a participant in such approved
mtigation plan, and is operating in confornmance therewith, the
wat ermaster shall allow the ground water use to continue out of

priority. ( )

d. The watermaster shall mintain records of the
di versions of water by surface and ground water users within the
water district and records of water provided under the approved

mtigation plan which shall be compiled into the annual report
which is required by Section 42-606, |daho Code. ( )

e. Under t he direction of t he Depart ment,
wat ermasters of separate water districts shall cooperate and

reci procate in assisting each other in assuring that diversion
and use of water under valid water rights is admnistered in a
manner to assure protection of senior-priority water rights
provided the relative priorities of the water rights within the
separate water districts have been adjudicated. ( )
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3. Reasonabl e exercise of rights. In determ ning
whet her diversion and use of water under rights wll be regul ated
under Rules 40.01.a., or 40.0l.b., the Director shall consider
whether the petitioner's senior-priority water right nmaking the
call is suffering injur¥ and using water efficient K and w t hout
waste. The director will also consider whether the respondent
junior-priority water right is using water efficiently and wth-
out waste. - (

4, Determning injury and reasonableness of surface
di versions. Factors the Director my consider in determning
whether a senior-priority surface water right holder is suffering
material injury and using water efficiently and wthout waste
i nclude, but" are not limted to, the foll ow ng:

a. Wet her the exercise of junior-priority ground water
rights individually or collectively affects the quantity
and timng of when water is available to, and the cost of exer-
cising, a senior-priority surface water right. This may include
the seasonal as well as the multi-year and cunul ative inpacts of
all ground water withdrawals from the area of common ground water

supply.

b. If for irrigation, the rate of diversion conpared to
the acreage of |and served, the annual volume of water diverted,
and the nethod of irrigation water application.

( )
C. The anpunt of water being diverted and used conpared

to the rights held by the senior-priority surface water right. (
d. The existence of water measuring and recording

devi ces. ( )
e. The extent to which the requirenents of the senior-
riority surface water right could be met with the user's existing
acilities and water supplies by enploying reasonable diversion

and conveyance efficiency and conservation practices. Con-

sideration will be given to the need to retain reasonable anounts

of carry-over storage to assure water supplies for future dry

years. ( )
f. The extent to which the requirenents of the senior-

priority surface water right could be net using alternate reason-
able nmeans of diversion including the construction of wells to
utilize water from the commobn ground water supply under the
petitioner's surface water right priority. A surface water appro-
priator is not entitled to conmand the entirety of |arge volunes
of ground water in an aquifer to support his appropriation con-
trary to the public policy of full econom c devel opnent of under-
ground water resources set forth in Section 42-226, |daho Code.
However, changes to alternate points of diversion wll not be
allowed to injure other water rights or exacerbate the decline of
ground water |evels.
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. The holder of a senior-priority surface water right
wll be prevented fromrequiring curtail nent of punping of any well
used by a junior-priority ground water right where use of water
under the unior-priority right is covered by an approved
mtigation plan. Were a particular | unloriprlorlty ground wat er
diversion directly and substantlally interferes with the water
supply of a prior surface water right, the mtigation plan nust
repl ace or conpensate for the dlrect effects of the ground wat er

di version on the surface water supply. ( )

05. Determning reasonableness of ground water diver-
si ons. Factors the Director may consider in determ ning whether
a senior junior ground water right holder is using water wth
reasonable eff|C|ency and wi thout waste include, but are not |im

ited to, the follow ng: ( )

a. If for irrigation, the rate of diversion conpared to
the acreage of |and served, the annual volune of water punped, and
the nethod of irrigation water application.

b. The amount of water being punped and used conpared
to the rights held by the punper. ( )
C. The exi stence of neasuring and recordi ng devi ces.
( )
06. Donmestic and stock watering ground water i ghts

exenpt. A delivery call shall not be effective against any ground
water right used for donestic purposes regardless of priority date
where such donestic use is within the limts of the definition set
forth in Section 42-111, I|daho Code, nor against any ground water
right used for stock matering where such stock watering use is
wthin the limts of the definition set forth in

Section 42- 1401A(12), |daho Code. ( )
07. Mtigation plan. A proposed mtigation plan shall be
submtted to the Director in witing and shall contain the
foll owi ng information: ( )
a. The nane and mailing address of the person or per-
sons proposing the plan. ( )
b. Identification of the water rights of the person or
persons proposing the plan. ( )
C. A description of the plan setting forth the water
suppl i es proposed to be used for mtigation and any circunstances or
[imtations on the availability of such supplies. ( )
d. Such information as shall allow the Director to
eval uate the factors set forth in Rule 40.009. ( )

08. Notice and hearing. Upon receipt of a proposed mt-
igation plan the Director will provide notice, hold a hearing as
determ ned necessary, and consider the plan under the procedura

BULLETIN -- 13

37



provi sions of Section 42-222, |daho Code, in the sane manner as
applications to transfer water rights. ( )

09. Factors to be considered. Factors that may be con-
sidered by the Director in determ ning whether a proposed mtiga-

tion plan wll prevent injury to senior rights include, but are

not limted to, the follow ng: ( )
a. Whet her delivery of water pursuant to the mtiga-

tion plan is in conpliance with state | aw. ( )
b. Wiether the mtigation plan will provide. Replace-

ment water, at the tinme and place required by the senior right,
sufficient to offset the depletive effect of ground water wth-
drawal on the water available in the surface water source at such
time and place as necessary to satisfy the rights of diversion
from the surface water source. Consideration will be given to the
hi story and seasonal availability of water for diversion so as not
to require replacenent water at tines when the surface right has

not historically received a full suppl vy, such as during
annual lowflow periods and extended drought

periods. ( )
C. Whet her the mtigation plan provides for replace-

ment of water supplies or other appropriate conpensation to the
seni or appropriator when needed during a tine of shortage even if
the effect of punping is spread over many years and will continue
for years after punping is curtailed. A mtigation plan may allow
for nmulti-season accounting for ground water wthdrawals and pro-
vision of replacenent water to take advantage of wvariability in
seasonal water supply. The mtigation plan nust include contin-
gency provisions to assure protection of the senior-priority right
in the event the mtigation water source becomes unavail -
abl e. ( )

d. Whether the mtigation plan proposes artificia
recharge of a ground water source or area of common ground water
supply as a neans of protecting ground water punping |evels or
conpensating senior-priority water rights. ( )

e. Were a mtigation plan is based upon conputer
sinmul ations and cal cul ations, whether such plan uses generally
accepted and appropriate englneering and hydrogeol ogic formul ae
for calculating the depletive effect of the ground water wth-
dr awal . ( )

f. Whether the mtigation plan uses generally accepted
and appropriate values for aquifer <characteristics such as
transm ssivity, specific yield, and other relevant factors.

( )

g. Whet her the mtigation plan reasonably cal cul ates
t he consunptive use conponent of the ground water w thdrawal .

( )
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h. The reliability of the source of replacenment water
over the termin which it is proposed to be used under the mti-
gation pl an. ( )

i Whet her the mtigation plan proposes enlargenent of
the rate of diversion, seasonal quantity or time of diversion
under any water right being proposed for use in the mtigation

pl an. ( )

j. Whet her the mitigation plan is consistent with the
conservation of water resources, the public interest or injures
ot her water rights.

K. Whet her the mtigation plan provides for nonitoring
and adj ustnent as necessary to protect senior rights frominjury.

)

1. Wether the plan provides for mtigation of the
effects of punping of existing wells and the effects of punping of
any new wel [ s which may be proposed to take water fromthe

areas of comon ground water supply. ( )

.. m Whether the mtigation plan provides for future
participation on an equitable basis by ground water punpers who
divert water wunder junior priority rights who do not initially
garticipate in such mtigation plan but who subsequentéy el ect So

0 SsoO.

n. A mtigation plan may propose division of the area
of common ground water supply into zones or segnents for the pur-
pose of consideration of |ocal inpacts and repl acenent suppli es.

0. Whet her the petitioners and respondents have entered
into an agreenent on an acceptable mtigation plan even though
such plan nay not otherwise be fully in conpliance with these
provi si ons. ( )

10. Actions of the watermaster under a mtigation plan.
Were a mtigation plan has been approved as provided in Rule
40.09, the watermaster may permt the use of ground water to con-
tinue out of priority order within the water district provided the
junior-priority ground water user operates in accordance with such
approved mtigation plan. ( )

11. Curtailnment of use where mtigation plan not effect-
tive. Wiere a mtigation plan has been approved and the junior-
priority ground water wuser fails to operate in accordance wth
such approved plan, the watermaster will notify the Director who
will inmmediately issue cease and desist orders and direct the
watermaster to termnate the out-of-priority use of ground water
rights otherwi se benefitting from such plan or take such other
actions as provided in the mtigation plan to ensure protection of
senior-priority water rights.
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12. Collection of assessnents wthin water district.
Wiere a mtigation plan has been approved, the waternmaster of the
wat er district shall be enpowered to include the costs of adm n-
istration of the plan within the annual operation budget of the
district, to provide for the collection of assessnent of ground
water users as provided by the plan, to collect the assessnents
and expend funds for the operation of the plan, and to nmamintain
records of the volunes of water made avail able by the plan and the

di sposition of such water. ( )
041. -- 049. ( RESERVED) .

050. AREAS DETERM NED TO HAVE A COVWWON GROUND WATER SUPPLY
VWHI CH AFFECTS THE FLOW OF WATER I N A SURFACE WATER SOQURCE (Rul e
50) . ( )

01. Eastern Snake Plain Aquifer. The area of coverage of
this rule is the Eastern Snake Plain Aquifer and interconnected
stream systens within Idaho as the aquifer is defined in the
report, Hydrology and Digital Sinulation of the Regional Aquifer
agtsergl fgg;ern Snake River Plain, I|daho, USGS Professional Paper

a. The Eastern Snake Plain Aquifer supplies water to
and recei ves water fromthe Snake R ver. ( )

b. The Eastern Snake Plain Aquifer is found to be an
area of comon ground wat er supPIy which affects the flow of water
in the Snake R ver upstream of the USGS gaging station at King
H |1, 1daho. ( )

C The reasonably anticipated average rate of future

nat ur al rebharge of the Eastern Snake Plain Aquifer is found to be
(1980 conditions):

Surface-water irriaoation 4. 84 NAF
Tri butary basins 1.44 NAF
Precipitation . 70 NAF
Snake River | osses . 69 NAF
Tri butary- stream and canal | osses .39 MA
I =
Tot al 8. 06 MAF
( )
d. The Eastern Snake Plain Aquifer area of common
ground water supply will be created as a separate water district

or incorporated into an existing or expanded water district as
provided in Section 42-604, |daho Code, when the rights to the
diversion and use of water from the aquifer have been adjudi-
cat ed. ( )

051. -- 999. (RESERVED).
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866 ‘ P -

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

TO: THOSE ON THE MAILING LIST

FROM: R. KEITH HIGGINSON, D[RECTORW

RE: TEMPORARY RULES FOR CONJUNCTIVE MANAGEMENT
DATE: APRIL 6, 1994

Enclosed is a copy of temporary rules for conjunctive management that have been
adopted to provide a basis for IDWR to respond to "calls” if any are received this irrigation
season. The rules will remain in effect for a maximum period of 189 days. The order
adopting the temporary rules also extends the period for public comment on permanent
rules until July 15, 1994. Promulgation of permanent rules will be aided by having more
time to fully review recently passed legislation, recent court decisions and the comments
received during the hearing process.

The temporary rules are based upon the draft rules and include revisions suggested
by an ad hoc committee requested by.the legislative resource committee chairmen. Issues
of law are not defined in the rules and are left for future resolution.

Thank you for your interest in the management of Idaho’s water resources. I will
endeavor to keep you informed as the permanent rules are developed and promulgated.

MAILING LIST:  Advisory committee members
Resource committee members
Attorneys serving on Terry Uhling’s committee
Mailing list for rules adoption
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NOTICE OF
TEMPORARY RULES

Docket No. 37-0311-9301
Department of Water Resources

Rules Governing Conjunctive
Management of Surface and Ground Water

ACTION: The action, under Docket No. 37-0311-9301, concerns
temporary rule making governing Conjunctive Management of Surface
and Ground Water, Title 03, Chapter 11. '

AUTHORITY: In compliance with Section 67-5226, Idaho Code, and
Department Rule of Procedure No. 840, the department has adopted
temporary rules governing the Conjunctive Management of Surface and
Ground Water as authorized in Section 42-603, and Section 42-
1805(8), Idaho Code.

DESCRIPTIVE SUMMARY: The following is a statement in
nontechnical language of the substance of the intended rules:

The rules prescribe procedures for responding to a call for
priority delivery of water made by the holder of a senior-priority
water right against a junior-priority ground water right which
diverts from an area of common ground water supply. The department
is also in the process of adopting permanent rules for conjunctive
management.

EFFECTIVE DATE: April 4, 1994.

AGENCY CONTACTS: The person designated to represent the agency
in this rulemaking proceeding is R. Keith Higginson and such other
personnel of the agency as he may designate to assist in this rule-
- making proceeding.

R. KEITH HIGGINSON, Director
Department of Water Resources
1301 N. Orchard St.

Boise, ID 83706-2237

Division of Statewide
Administrative Rules
Office of the State Auditor
RECEIVED AND FILED

AFR & 1934

DOCKETNO.37-03/1- 330/
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF ADOPTION OF)
TEMPORARY RULES FOR THE ) ORDER _
CONJUNCTIVE MANAGEMENT OF ) ADOPTING TEMPORARY RULES
SURFACE AND GROUND WATER ) AND

) EXTENDING COMMENT PERIOD

FINDINGS

Section 42-603 and Section 42-1805(8), Idaho Code, authorize
the Director of the Department of Water Resources (Director) to
promulgate rules for the distribution of water.

Section 67-5226, Idaho Code, and Department Rule of Procedure
No. 840 provide for the adoption of temporary rules if it is
reasonably necessary to protect the public welfare or to comply
with amendments to governing law.

In order to have conjunctive management water distribution
rules effective at the start of the 1994 irrigation season and in
order to comply with governing law as construed by the district
court, it is necessary for the Director to adopt temporary rules.

The Department of Water Resources is in the process of
adopting permanent rules for conjunctive management under Docket
No. 37-0311-9301. The present comment period in this rule making
expires April 15, 1994.

ORDER

NOW, THEREFORE, IT IS ORDERED that the Director of the
Department of Water Resources, hereby adopts the attached temporary
rules for the Conjunctive Management of Surface and Ground Water
effective on the date of this order.

IT IS FURTHER ORDERED that the comment period for permanent

rule making under Docket No. 37-0311-9301 is extended to July 15,
1994.

Signed this 4% day of ﬂpﬂu_ , 1994.

. EITH HI
Director
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| DAPA 37
TITLE 03

Chapter 11

000. LEGAL AUTHORITY (Rule 0). These tenporary rules are
pronmul gated pursuant to |daho Code Section 67-5226 of the I|daho
Adm nistrative Procedure Act and Section 42-603, |daho Code, which
provides that the Director of the Department of Water Resources is
authorized to adopt rules and regulations for the distribution of
water from the streans, rivers, |akes, ground water and other
natural water sources as shall be necessary to carry out the |aws
in accordance with the priorities of the rights of the users
thereof. These rules are also issued pursuant to Section 42-
1805(8), |daho Code, which provides the Director with authority to
pronmul gate rules inplenenting or effectuating the powers and duties
of the departnent.

1. TI TLE AND SCOPE (Rule 1). These tenporary rules may be cited
as "Tenporary Rules for Conjunctive Managenent of Surface and
Ground Water." The rules prescribe procedures for responding to

calls for priority delivery of water made by the holder of a
senior-priority water right against a junior-priority ground water
right in an area of conmmobn ground water supply. It 1s intended
that these rules be incorporated into general rules governing water
di stribution in Idaho when such rules are adopted subsequently.

2. VIRI TTEN | NTERPRETATI ONS (Rule 2). In accordance with Section
67-5201(16) (b) (iv), ldaho Code, the Departnent of Water Resources
does  not have witten statenents which pertain to the
interpretation of the rules of this chapter, or to the
docunent ati on of conpliance with the rules of this chapter.

3. ADM NI STRATI VE APPEALS (Rule 3). Appeals my be taken

pursuant to Section 42-1701A, |daho Code, and the departnent's
Rul es of Procedure, |IDAPA 37, Title 01, Chapter O0O1.

4. SEVERABI LITY (Rule 4). The rules governing this chapter are
severable. If any rule, or part thereof, or the application of
such rule to any person or circunstance is declared invalid, that
invalidity does not affect the validity of any remaining portion of
this chapter.

005. - --009. ( RESERVED)

010. DEFINITIONS (Rule 10). For the purposes of these rules, the
following terns will be used as defined bel ow

01. Director. The Director of the Departnment of Wter
Resources appointed as provided by Section 42-1801, |daho
Code, or an enployee of the Departnent who has been del egated
to act for the Director as provided by Section 42-1701, |daho
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2. Departnent. The Departnent of Water Resources created by
Section -42-1701, |daho code.

3. Conj unctive Managenent. Legal and hydrol ogic integration
of administration of rights to the use of water from surface
and ground wat er sources.

4. Surface Water Source. Rivers, streans, |akes and springs
when flowing in their natural channels. (Sections 42-101 and
42- 103, |daho Code)

5. Ground Water Source. All water under the surface of the
ground whatever may be the geol ogical structure in which it is
standi ng or noving. (Section 42-230(a), |daho Code)

6. Delivery Call. A request from a water wuser for
Sdninistration of water rights under the prior appropriation
octrine.

7. Water Right. The legal right to divert and beneficially
use or to protect in place the public waters of the State of
| daho where such right is evidenced by a decree, a permt or
license issued by the Departnent, or a beneficial use right.

8. Area of Comon G ound Water Supply. A ground water
source within which the use of ground water or changes in
recharge affect water in a surface water source.

9. Senior-Priority. A water right with a priority date
earlier in time than the priority dates of other water rights
bei ng consi der ed.

10. Junior-Priority. A water right with a priority date
later in time than the priority date of other water rights
bei ng consi der ed.

11. Reasonably Anticipated Average Rate of Future Natural
Recharge. The estimated average annual volune of water
recharged to a ground water source or area of comon ground
water supply from precipitation, underflow from tributary
sources, and stream losses and also water incidentally
recharged as a result of the diversion and use of water for
irrigation and other purposes. The estimate wll be based on
avai |l abl e data regarding conditions of devel opnent and use of
water existing at the tine the estimate is nmade and may vary
as these conditions and the avail able information change.

12. Water District. An instrunentality of the State of |daho
created by the Director as provided in Section 42-604, |daho
Code, for the purpose of performng the essential governnental
function of distribution of the available water anong
appropriators under |daho | aw.
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13. VWaternmaster. A person elected and appointed as provided
in Secti-on 42-605, Idaho Code, to distribute water within a
wat er district.

14. Mtigation Plan. A docunent submitted by a ground water
user or group of ground water users and approved by the
Director which identifies actions and neasures to prevent, or
conpensate holders of senior-priority water rights for,
material injury to a water right caused by w thdrawal of water
froma ground water source or within an area of commobn ground
wat er supply.

15. Futile Call. A delivery call which, for physical and
hydr ol ogi ¢ reasons, cannot be satisfied within a reasonable
time of the call by curtailing diversions wunder junior-
priority water rights.

16. Material Injury. A use of water under a junior-priority
water right will be found to cause material injury to a
senior-priority water right in accordance with Idaho |aw,
t hrough the process described in Rules 30.01 and 40. 04.

17. Ful | Economi c Devel opnent of Under gr ound Wat er
Resources. The diversion and use of water from a ground water
source for beneficial uses in the public interest at a rate
whi ch does not exceed the reasonably anticipated average rate
of future natural recharge and, in a manner which does not
result in material injury to senior-prioritY water rights and
which furthers the principle of reasonable wutilization of
ground and surface waters as set forth in Rule 20.03.

18. Artificial Gound Water Recharge. A deliberate and
purposeful activity or project which diverts, distributes,
Injects, stores or spreads water to areas from which such
water will enter into and recharge a ground water source or
area of common ground water supply.

19. Reasonable Gound \Water Pumpi ng Level. A level
established by the Director either generally for an area or
aqui fer or for individual water rights on a case-by-case
basis, for the purpose of protecting senior-priority ground
wat er users against unreasonable |owering of ground water
| evel s caused by wutilization of surface or ground water
sources by junior-priority users.

20. |l daho Law. The constitution, statutes, rules and case
| aw of | daho.

011.---019. ( RESERVED)
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020. GENERAL STATEMENTS OF PURPOSE AND POLI CIES FOR CONJUNCTI VE
MANAGEMENT (Rul e 20).

1. Distribution of water anpbng senior and junior-priority
rights. These rules apply to all situations in the state
where the use of water wunder junior-priority water rights
either individually or collectively causes material injury to
uses of water under senior-priority water rights. The rules
govern the distribution of water from ground water sources and
areas of common ground water supply.

2. Prior Appropriation Doctrine. These rules acknow edge
al | elements of the prior appropriation doctrine as
establ i shed by Idaho | aw.

3. Reasonable wutilization of surface and ground water.
These rules integrate the admnistration and use of surface
and ground water in a nmanner consistent with the traditional
policy of reasonable use of both surface and ground water.
The Policy of reasonable use includes the concepts of optinmum
devel opnent, full econom c devel opnent and nmaxi num use as
defined by lIdaho law. An appropriator is not entitled to
command the entirety of large volunes of ground water in an
aquifer to support his appropriation contrary to the public
policy of reasonable use of water as described in this rule.

4. Calls for priority delivery. These rules provide the
basis and procedure for responding to delivery calls made by a
senior-priority water user against junior-priority water
users. The principle of futile call applies to the
distribution of water under these rules. Although a call nmay
be denied under the futile call doctrine, these rules my
require mtigation if ground water use has sone appreciable
effect, even though not inmmediately nmeasurable, upon water
available to a surface water wuser in instances where the
hydrol ogi ¢ connection may be renote, the resource is large and
no direct imediate relief would be achieved even if the
ground wat er use was di sconti nued.

5. . Reasonable exercise of rights. These rules provide the
basis for determning the reasonabl eness of the diversion and
use of water by both the senior-priority water right user who
requests priority dellver% against a junior-priority water
user gnd use of water by the water user "agai nst whom the cal

i s made.

6. Areas of comon ground water supplies. These rules
provide the basis for the designation of areas of the state
whi ch have a common ground water supply and the procedures
which will be followed in incorporating such areas of common
ground wat er supply into existing water districts or creating
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new districts as provided in Section 42-237a.g., and Section
42-604, |daho Code.

7. Sequence of actions for responding to calls for priority
delivery.- Rule 30 provides procedures for responding to calls
for priority distribution of water wthin areas of conmon
ground water supply which have not been incorporated into a
water district. Rule 40 provides simlar procedures for
responding to calls within water districts where areas of
common ground water supply have been incorporated into the
district. Rule 50 designates specific known areas of common
ground water supply within the state.

8. Reasonably antici pated average rate of future natural
recharge. These rules provide for admnistration of the use
of ground water resources to achieve the goal that w thdrawals
of ground water not exceed the reasonably anticipated average

rate of future natural recharge. (Section 42-237a.g., |daho
Code)
9. Saving of defenses. Nothing in these rules shall affect

or in any way limt any person's entitlenent to assert any
defense or claim based upon fact or law in any contested case
or ot her proceeding.

10. Wells as alternate points of diversion for water rights
to a surface water source. Nothing in these rules shall
prohibit any holder of a water right from a surface water
source from seeking, pursuant to ldaho law, to change the
poi nt of diversion of the water to an inter-connected area of
common ground water supply.

11. Preservation of Director's authorities. This chapter
shall not be construed to limt the authority of the Director
In exercising the duties and responsibilities of the director
or the departnent under |aw.

021---029 ( RESERVED)

030. RESPONSES TO CALLS FOR WATER DELI VERY MADE BY SENI OR-PRI ORI TY
SURFACE OR GROUND WATER RI GHTS AGAI NST JUNI OR-PRICRITY GROUND WATER
RIGHTS WTH N AREAS OF THE STATE NOT I N ORGANI ZED WATER DI STRI CTS
OR WTH N WATER DI STRI CTS WHERE GROUND WATER REGULATI ON HAS NOT
BEEN | NCLUDED I N THE FUNCTI ONS OF SUCH DI STRI CTS (Rul e 30).

01. Delivery call (petition). Wen a delivery call is nmade by
a surface or ground water user (petitioner) alleging that by
reason of diversion of water by one or nore ground water
users (respondents) wth junior-priority water rights the
petitioner is suffering material injury, the petitioner shal
file with the Director a petition in witing containing, at
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| east, the following in addition to the information required
by Departnment Rul e of Procedure 230:

a. A description of the water rights of the petitioner
including a listing of the decree, license, claim or
ot her docunentation of such right, the water diversion
and delivery system being used by petitioner, and the
beneficial use being nmade of the water.

b. The nanmes, addresses and description of the water
rlﬁhts of the ground water users (respondents) who are
alleged to be causing material injury to the rights of

the petitioner in so far as such information is known by
the petitioner.

C. Any information, measurenments, data or study results
available to the petitioner to support the claim of
material injury.

d. In the event petitioner believes material injury is
bei ng caused by ground water withdrawals generally within
a ground water source or area of comobn ground water

supply, the petition shall describe the ground water
source or area of common ground water supply w thin which
petitioner desires junior-priority ground wat er

wi thdrawal s to be regul at ed.

2. | nf or mal resolution. Upon receipt of a petition
including information required by Rule 30.01., the Departnent
may initially consider the matter for informal resolution
under the provisions of Section 67-5241, |daho Code, if doing
so wll expedite the case w thout substantially prejudicing
the interests of any party.

3. Contested case. If no decision can be reached informall
under the provisions of Rule 30.02., the Departnent wl
consider the matter as a petition for contested case under the
Departnent's adopted Rules of Procedure, |DAPA 37.01.01. The
petitioner shall serve the petition upon all known respondents
as required by Departnment Rule of Procedure 203. In addition
to such direct service by petitioner, the Departrment will give
such general notice by publication or news release as wll
advi se ground water users within the petitioned area of the
matter.

4. Petition for nodification of an existing water district.
In the event the petition proposes regul ation of ground water
rights conjunctively with surface water rights in an organized
water district, the Departnment may consider such to be a
petition for nodification of the organized water district and
noti ce of proposed nodification of the water district shall be
provi ded by the Director pursuant to Section 42-604, |daho
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Code. The Departnment will proceed to consider the matter
addressed by the petition under the Departnent's Rules of
Procedur e.

5. Petition for creation of a new water district. In the
event the petition proposes regulation of ground water rights
froma ground water source or conjunctively with surface water
rights within an area of comon ground water supply which is
not in an existing water district, the Department may consider
such to be a petition for creation of a water district and

notice of proposed creation of a water district shall be
provided by the Director pursuant to Section 42-604, |I|daho
Code. The Departnment wll proceed to consider the mtter

under the Departnent's Rul es of Procedure.

6. Order. Follow ng consideration of the contested case
under the Departnent's Rules of Procedure, the Director may,
by order, take any or all of the follow ng actions:

a. deny the petition in whole or in part;

b. grant the petition in whole or in part or upon
condi ti ons;

c. determine an area of compn ground water supply
which affects the water in a surface water source in an
organi zed water district;

d. i ncorporate an area of commpn ground water supply
into an organi zed water district following the procedures
of Section 42-604, |daho Code, provided the water rights
of the ground water users which would be included in the
wat er district have been adjudi cat ed,;

e. create a separate water district followng the
procedures of Section 42-604, |daho Code, provided the
water rights to be included in the separate water
di strict have been adjudi cat ed;

f. determne the need for an adjudication of the
priorities and perm ssible rates and vol umes of diversion
and consunptive use under the surface and ground water
rights of the petitioner and respondents and initiate
such adj udi cation; or

g. by order as provided in Section 42-237a.g., I|daho
Code, prohibit or limt the withdrawal of water from any
wel | uring any period it is determned that water to
fill any water right is not there available wthout

causing ground water Jlevels to be drawn below the
reasonabl e ground water punping level, or would affect
the present or future use of any prior surface or ground
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water right or result in the withdrawing of the ground
water supply at a rate beyond the reasonably anti ci pated
average rate of future natural recharge.

7. Orders for interim adm nistration. For the purposes of
Rul es 30.06.d. and 30.06.e., an outstanding order for interim
admnistration of water rights issued by the court pursuant to
Section 42-1417, |Idaho Code, in a general adjudication
proceeding shall be considered as an adjudication of the
rights invol ved.

8. Adm ni stration pursuant to Rule 40. Upon a finding of
an area of comon ground water supply and upon the
i ncorporation of such area into an organi zed water district, or
the creation of a separate water district, the use of water
within the district shall be adm nistered in accordance wth
the priorities of the various water rights as provided in Rule
40.

031. DETERM NI NG AREAS OF COVMON GROUND WATER SUPPLY WH CH AFFECT
THE FLOW OF WATER I N A SURFACE WATER SOURCE (Rul e 31).

01. Director to consider information. The Dorector wll
consider all available data and infornmation which describes
the relationship between ground water and surface water in
maki ng a finding of an area of common ground water supply.

02. Kinds of information. The information considered my
i nclude any or all of the follow ng:

a. wat er | evel measur enent s, st udi es, reports,
computer simulations, punping tests, hydrographs of
stream fl ow and ground water |evels and ot her such data;
and

b. the testinony and opinion of expert wtnesses at a
hearing on a petition for expansion of a water district
or organization of a new water district.

03. Criteria for findings. A ground water source wll be
determ ned to be an area of common ground water supply if:
a. the ground water source supplies water to the
surface water source; or
b. wi t hdrawal of water from the ground water source
will cause water to nmove from the surface water source to

the ground water source.

04. Reasonably anticipated average rate of future natural
rechar ge. The Director w | estimate the reasonably
anticipated average rate of future natural recharge for an
area of common ground water supply.
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5. Fi ndi ngs. The findings of the Director shall be included
in the Order issued pursuant to Rul e 30.06.

6. O her authorities remain applicable. Nothing in these
rules shall limt the Director's authority to take alternative
or additional actions relating to the managenent of 1daho's
water resources, including, without limtation, those actions
avai l able under statutes and rules pertaining to the
establi shnment of ground water managenent areas and critica
ground wat er areas.

032---039 ( RESERVED)

040. RESPONSES TO CALLS FOR WATER DELI VERY MADE BY SEN OR- PRIORITY
SURFACE OR GROUND WATER RI GHTS AGAI NST JUNI OR-PRI ORI TY GROUND WATER
Rl GHTS FROM GROUND WATER SOURCES OR AREAS OF COVMON GROUND WATER
SUPPLY I N AN ORGANI ZED WATER DI STRI CT (Rul e 40).

01. Responding to a delivery call. Wen a delivery call is
made by a senior-priority water user (petitioner) alleging
that by reason of diversion of water by one or nore junior-
priority ground water users (respondents) from a ground water
source or an area of comon ground water supply in an
organi zed water district the petitioner is suffering naterial
injury and upon a finding by the Director as provided in Rule
40.05. that material injury is occurring, the D rector
t hrough the watermaster, shall

a. regul ate uses of water in accordance with the
priorities of rights of the various surface or ground
water users whose rights are included wthin the
district, provided, that regulation of junior-priority
ground water punping where the injury is indirect or |ong
range may, by order of the Director, be phased-in over
not nore than a five-year period to |essen the economc
i mpact of immediate and conplete curtail nent; or

b. all ow out-of-priority diversion of water by junior-
priority ground water users pursuant to a mtigation plan
whi ch has been approved by the Director.

02. Regulation of wuses of water by watermaster. The
Director, through the watermaster, shall regulate use of water
within the water district pursuant to the priorities of water
rights under the foll ow ng procedures:

a. The watermaster shall determne the quantity of
surface water of the stream which is available for
diversion and shall shut the headgates of junior-priority
surface water users as necessary to assure that water is
bei ng used in accordance with the respective water rights
fromthe surface water source.
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b. The watermaster shall regulate the use of ground
water in accordance with the rights thereto, approved
mtigation plans and orders issued by the Director.

cC. Where a call is nade by a senior-priority surface

- water user against a junior-priority ground water user in

the water district the watermaster shall first determ ne

whether a mtigation plan has been approved 'bP/I t he
o]

Director whereby diversion of ground water nay be all owed
to continue out of priority order. If the ground water
user is a participant in such approved mtigation plan,
and is operatin in conformance therewth, t he

wat ermaster shall allow the ground water use to continue
out of priority.

d. The watermaster shall mintain records of the
di versions of water by the surface and ground water users
within the water district and records of water provided
under the approved mtigation plan which shall be
conpiled into the annual report which is required by
Section 42- 606, |daho Code.

e. Under the direction of the Departnent, waternasters
of separate water districts shall cooperate and
reci procate in assisting each other in assuring that
diversion and wuse of water wunder water rights is
adm nistered in a manner to assure protection of senior-
priority water rights provided the relative priorities of
the water rights within the separate water districts have
been adj udi cat ed.

3. Reasonabl e exercise of rights. In determning whether
di version and use of water wunder rights wll be regulated
under Rules 40.0l.a., or 40.0l.b., the Drector shall consider
whet her the petitioner's senior-priority water right making
the call is suffering material injury and using water
efficiently, without waste, and in a manner consistent wth
t he goal of reasonable use of ground and surface waters as
described in Rule 20.03. The director wll also consider
whet her the respondent junior-priority water right is using
water in this manner.

4, Determining injury and reasonabl eness of surface
di versions. Factors the Director may consider in determ ning
whether a senior-priority surface water ri ?ht hol der is
suffering material injury and using water efficiently and
wi t hout waste include, but are not limted to, the foll ow ng:

a. The amount of water available under the senior-
priority right.
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b. The effort or expense of the senior-priority water
right to divert water.

C. Whet her the exercise of junior-priority ground water
rights individually or collectively affects the quantity
and timng of when water is available to, and the cost of
-exercising, a senior-priority surface water right. This
may include the seasonal as well as the nulti-year and
curmul ative inpacts of all ground water wthdrawals from
the area of comon ground water supply.

d. If for irrigation, the rate of diversion conpared to
the acreage of land served, the annual volune of water
diverted, and the nmethod of irrigation water application.

e. The anount of water being diverted and used conpared
to ﬁhe rights held by the senior-priority surface water
ri ght.

f. The existence of water neasuring and recording
devi ces.
g. The extent to which the requirenents of the senior-

priority surface water right could be net with the user's
existin facilities and water supplies by enployin

reasonable diversion and conveyance efficiency an

conservation practices; provided however, a storage water
right holder shall be entitled to maintain a reasonable
anount  of carry-over storage water to assure water
supplies for uture dry vyears. In determining a
reasonabl e amount of carry-over storage water, the
director shall consider the average annual rate of fill
and the average annual carry-over for prior conparable
water conditions and the projected water supply for the
system

h. The extent to which the requirenments of the senior-
priority surface water right could be net using alternate
reasonable means of diversion or alternate points of
di version, including the construction of wells or the use
of existing wells to utilize water from the comon ground
wat er supply under the petitioner's surface water right
priority.

i The hol der of a senior-priority surface water right
will be prevented from requiring curtail nent of punping
of any well used by a junior-priority ground water right
where use of water wunder the junior-priority right is
covered by an approved and effectively operating
mtigation plan.
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05. Determ ning reasonableness of ground water diversions.
Factors the Director may consider in determ ning whether a
senior or junior ground water right holder is using water with
reasonabl e efficiency and wi thout waste include, but are not
limted to, the foll ow ng:

a. |If for irrigation, the rate of diversion conpared to
the acreage of |and served, the annual volune of water
punped, and the nethod of irrigation water application.

b. The anount of water being punped and used conpared to
the rights held by the punper.

c. The existence of measuring and recordi ng devices.

06. Donestic and stock watering ground water rights exenpt.

A delivery call shall not be effective against any ground
wat er right used for donestic purposes regardless of priority
date where such donestic use is within the limts of the

definition set forth in Section 42-111, |daho Code, nor
agai nst any ground water right used for stock watering where
such stock watering use is within the limts of the definition
set forth in Section 42-1401A(12), |daho Code.

07. Mtigation plan. A proposed mtigation plan shall be
submtted to the Director in witing and shall contain the
follow ng information

a. The nanme and nmailing address of the person or
persons proposing the plan.

b. Identification of the water rights of the person or
persons proposing the plan.

C. A description of the plan setting forth the water
supplies proposed to be used for mtigation and any
circunstances or limtations on the availability of such
suppl i es.

d. Such information as shall allow the Director to
evaluate the factors set forth in Rule 40.09.

08. Notice and hearing. Upon receipt of a proposed
mtigation plan the Director wll provide notice, hold a
hearing as determ ned necessary, and consider the plan under
the procedural provisions of Section 42-222, lIdaho Code, in
the sanme manner as applications to transfer water rights.

09. Factors to be considered. Factors that may be considered
by the Director in determ ning whether a proposed mtigation
plan will prevent injury to senior rights include, but are not
limted to, the foll ow ng:
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a. Whet her delivery of water pursuant to the mtigation
plan is in conpliance with state |aw.

b. VWhet her the mtigation plan will provide replacenment
water, at the tinme and place required by the senior
right, sufficient to offset the depletive effect of
ground water withdrawal on the water available in the
surface water source at such tinme and place as necessary
to satisfy the rights of diversion fromthe surface water
source. Consideration will be given to the history and
seasonal availability of water for diversion so as not to
require replacenent water at times when the surface right
has not historically received a full supphy, such as
during annual low-flow periods and extended drought
peri ods.

C. Whet her the mitigation plan provides for replacenent
of water supplies or other appropriate conpensation to
the senior appropriator when needed during a tine of
shortage even if the effect of punping is spread over
many years and will continue for years after punping is
curtailed. A mtigation plan may allow for multi-season
accounting for ground water w thdrawals and provision of
repl acenent water to take advantage of variability in
seasonal water supply. The mtigation plan nust include
contingency provisions to assure ﬁrotection_ of the
senlor-grlorlty right in the event the nitigation water
source becones unavail abl e.

d. Whether the mtigation plan proposes artificial
recharge of a ground water source or area of conmon
ground water supply as a neans of protecting ground water
punﬁing | evel s, conpensating senior-priorit wat er
rights, or providing aquifer storage for exchange or
ot her purposes related to the mtigation plan.

e. Where a mtigation plan is based upon conputer
simul ations and cal culations, whether such plan uses
generally accepted and appropriate engineering and
hydrogeologic fornmulae for calculating the depletive
effect of the ground water w thdrawal.

f. Whet her the mitigation plan uses generally accepted
and appropriate values for aquifer characteristics such
as transmssivity, specific yield, and other relevant
factors.

g. Whet her the mitigation plan reasonably cal cul ates the
consunptive use conmponent of the ground water w thdrawal .
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h. The reliability of the source of replacenent water
over the termin which it is proposed to be used under
the mtigation plan.

i Whet her the mitigation plan proposes enlargenent of
the rate of diversion, seasonal quantity or tinme of
di version under any water right being proposed for use in
the mtigation plan

J - Whether the mitigation plan is consistent with the
conservation of water resources, the public interest or
injures other water rights and would not result in the
wi t hdrawi ng of the ground water supply at a rate beyond
the reasonably anticipated average rate of future natura

rechar ge.

K. Whet her the mtigation plan provides for nonitoring
and adjustnent as necessary to protect senior rights from
injury.

1. VWhether the plan provides for mtigation of the
effects of punping of existing wells and the effects of
punpi ng of any new wells which may be proposed to take
water fromthe areas of common ground water supply.

m Whet her the mtigation plan provides for future
participation on an equitable basis by ground water
punpers who divert water under junior priority rights who
do not initially participate in such mtigation plan but
who subsequently elect to do so.

n. A mtigation plan may propose division of the area of
common ground water supply into zones or segnents for the
pur pose of consideration of |local inpacts, timng of

depl eti ons, and repl acenent supplies.

0. Wiet her the petitioners and respondents have entered
Into an agreenent on an acceptable mtigation plan even
t hough such plan may not otherwi se be fully in conpliance
with these provisions.

10. Actions of the watermaster under a mitigation plan.
Where a mtigation plan has been approved as provided in Rule
40.09, the watermaster may permt the use of ground water to
continue out of priority order within the water district
provided the junior-priority ground water user operates in
accordance with such approved mtigation plan.

11. Curtail ment of use where diversions not in accord with
mtigation plans or mtigation plan is not effective. Were
a mtigation plan has been approved and the junior-priority
ground water user fails to operate in accordance with such
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approved plan, or the plan fails to mtigate the injury, the
wat ermaster will notify the Director who wll imrediately
i ssue cease and desist orders and direct the watermaster to
termnate the out-of-priority use of ground water rights
ot herwi se benefitting from such plan or take such other
actions as provided in the mtigation plan to ensure
protection of senior-priority water rights.

12. Collection of assessnents within water district. Were
a mtigation plan has been approved, the waternmaster of the
water district shall be enpowered to include the costs of
admnistration of the plan within the annual operation budget
of the district, to provide for the collection of assessnent
of ground water users as provided by the plan, to collect the
assessnments and expend funds for the operation of the plan

and to nmaintain records of the volunmes of water nade avail abl e
by the plan and the disposition of such water.

041- - -049 ( RESERVED)

050. AREAS DETERM NED TO HAVE A COMMON GROUND WATER SUPPLY WVHI CH
AFFECTS THE FLOW OF WATER I N A SURFACE WATER SOURCE (Rul e 50).

01. Eastern Snake Plain Aquifer. The area of coverage of
this rule is the Eastern Snake Plain Aquifer and
i nterconnected stream systens within Idaho as the aquifer is
defined in the report, Hydrology and Digital Sinulation of the
Regi onal Aquifer System Eastern Snake River Plain, |daho,
USGS Prof essi onal Paper 1408-F, 1992.

a. The Eastern Snake Plain Aquifer supplies water to
and receives water fromthe Snake River.

b. The Eastern Snake Plain Aquifer is found to be an
area of common ground water supply which affects the flow
of water in the Snake River upstream of the USGS gagi ng
station at King Hll, Idaho.

C. The reasonably anticipated average rate of future
natural recharge of the Eastern Snake Plain Aquifer is
found to be 8.06 nmllion acre feet (MAF) per year (1980
condi tions):

Surface-water irrigation 4.84 NAF
Tri butary basins 1. 44 NAF
Precipitation . 70 MAF
Snake Ri ver | osses . 69 MAF
Tri butary-stream and canal | osses . 39 MAF

Tot al 8. 06 MAF
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d. The Eastern Snake Plain Aquifer area of comon ground
water supply will be created as a separate water district
or incorporated into an existing or expanded water
district as provided in Section 42-604, |daho Code, when
the rights to the diversion and use of water from the
aqui fer have been adj udi cat ed.
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September 28, 1993

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1301 North Orchard Street
STATEHOUSE MAIL

Boise, ID 83720-9000

Re: Steering/Advisory Committee for Conjunctive Water
Management Rule-Making

Dear Keith:

Idaho Department of Fish and Game (IDFG) requests that you select
a representative from IDFG to work on the above-referenced
committee. On the surface it seems the issues are tied to
consumptive, out-of-stream uses of water such as irrigation or
aquaculture. However, we believe any water management decisions
based on the proposed rule-making have the potential to impact
the fish and wildlife that depend on these water resources. Cal
Groen or his designee will be our contact in this matter. You
can reach Cal at 334-2595.

Thank you for your consideration of our request.

Slncerel
35 Orxgmal Signed
PY by Jerry M. Conley
Jerry M. Conley
J,&& RICN Director
JMC/CR/sr

cc: Region 4
Region 5
Region 6
NRPB
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October 29, 1993

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1301 North Orchard Street
STATEHOUSE MAIL

Boise, ID 83720

Re: Proposed Rule-Making for Conjunctive Water Management Dear

Mr. Higginson:

Idaho Department of Fish and Game (IDFG) offers the following general comments and on
the specific issues to be addressed in the proposed rule-making on conjunctive water
management of the Snake River Plain Aquifer and the Snake River.

Construction of artificial recharge projects has been touted as the solution to declining spring
discharges in the Thousand Springs area. We believe that pursuing artificial recharge

without limiting groundwater withdrawal will not solve the problem. Also, the rule-making
does not address the impacts to fish, wildlife and riparian resources associated with the Snake
River. Theriver already suffers from the effects of reduced flows. If groundwater depletion
is not reduced, recharge will likely result in further degradation of instream resources.

We dll realize that we are managing a finite resource; the actual quantity of water may vary
from year to year, but it is still finite. At some point in the near future, we must stop
issuing permits for additional water devel opment.

If asteering or oversight committee is designated to address the issues of conjunctive
management, IDFG requests representation on that committee.

The following are our comments on the specific issues to be addressed for the proposed rule-
making:

1. We believe the boundaries for the conjunctive management area should be the entire

Snake River Basin. Fragmented management of the water resources within the basin
will lead to continued conflict and inefficient use of these resources.
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Mr. Keith Higginson, Director
October 29, 1993

Page 2

We do not advocate rushing into new rules and regulations solely for the sake of
meeting an arbitrary deadline. The proposed rules should be based on sound,
thorough fact-finding and data analyss. If information isinsufficient or lacking, we
propose postponing the final rule-making decisions until the information is available.
Likely, the rules promulgated as aresult of this effort will be "on the books" for quite
some time.

It also seemsit iscritically important to know the status of existing uses in the Snake
River Basin, both surface and groundwater. It seems presumptuous to enter into a
new set of rules until the Snake River Basin Adjudication can sort out the legality of
the existing uses.

A committee of knowledgeable individuals, who can speak for their respective
interests, should be helpful in the process. It seems important that these individuals
understand Idaho water law, hydrology of the Snake River Basin and Snake Plain
Aquifer, the negotiated rule-making process, and the principles of conjunctive
management.

It seems that we need a definition of "immediate" benefit. What time period
constitutes "immediate” benefit? A day? A week? How isthe "futile call” principle
now applied in Idaho?

We believe regulation by priority should be incorporated with the idea that each water
right holder (both surface and groundwater) should be required to use reasonable
means of diversion.

Proposing artificia recharge projects to mitigate for impacts of increased groundwater
pumping is avoiding the issues of over-appropriation of our finite surface water
resources and "mining" of our groundwater resources. It seems recharge would take
water away from existing instream uses (e.g. fish and wildlife resources, hydropower,
recreation, aesthetics) to avoid dealing with issue of limiting groundwater withdrawal
to "reasonable pumping levels." We believe the water of the State of 1daho is afinite
resource that must serve many users, both consumptive and nonconsumptive.

We believeit is appropriate for the Department of Water Resources to administer the
rights.
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10.

11.

12.

13.

14.

Administration should be tight. Relaxed administration would seem to leave us right
where we are currently. We believe wells should be metered and checked on aregular
basis. We also believe measuring devices should be incorporated into existing surface
water diversions and they also should be checked regularly to insure legal diversion
amounts are not exceeded.

We believe all water right holders should be required to use "reasonable" means of
diversion and use their water in the most efficient manner possible, regardless of the
priority date of the water right.

As stated above, we believe water conservation is appropriate and necessary in order
to fairly allocate our finite water resources for all uses. We do not believe people
should be penalized for conserving water. We believe an accounting needs to be
made of the water that was made available because of implementation of conservation
measures (e.g. conversion from flood to sprinkler irrigation). Where has that water
gone? Wasiit left in the rivers and streams to provide downriver flows? Was the

same amount diverted as before and simply spread over more acres?

Drought is anatural phenomenon that cannot be regulated nor easily predicted. It
seems that existing water law can deal with reduced water levels resulting from
drought if other man-induced reductions in flows are properly managed. We must
recognize that water is a finite resource that cannot be infinitely allocated.

We are unsure if the proposed rule-making should address the legal issues of estoppel,

forfeiture, adverse possession, etc. We do not believe that pre- or early-1900 water
rights on springs should be entitled to the benefits of the build-up in spring discharge
unless they have applied for the use of that additional water. Additionaly, the build-
up in spring flows resulting from past irrigation practices (i.e. flood irrigation) should
be considered the same as irrigation wastewater. It can be used when it is available,
but when waste is reduced (i.e. change to sprinkler irrigation, lining candls, etc.), itis
gone.

We believe the moratorium should be continued until the Snake River Basin
Adjudication is completed and the nature and extent of existing uses can be assessed
and it is determined whether or not the aquifer is already over-appropriated.

We are not sure whether legidlation or rule-making is the appropriate avenue for
addressing awell spacing program.
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15. We do not believe domestic, commercial, municipal, and industrial (DCMI) uses
should be managed differently than any other use of water. Additionally, we believe
the rule-making procedure should recognize that there are other beneficia uses of
water besides DCMI and agriculture.

We recognize the complexity and difficulty of the proposed rule-making proceedings on
conjunctive water management. This process will no doubt have significant and far-reaching
effects on all water right holders in the Snake River Basin and throughout |daho. We thank
you for the opportunity to provide our comments.

Sincerely,

Ca Groen, Chief
Natural Resources Policy Bureau
CG:CR:tlv

CC: S. Grunder, Region 3
D. Parrish, Region 4
J. Lukens, Region 5
B. Martin, Region 6
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February 4, 1994

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1301 North Orchard Street

Boise, 1D 83704

RE: Proposed Rules for Conjunctive Water Management

Dear Keith:

Idaho Department of Fish and Game (IDFG) has reviewed the above-referenced document
and has the following general and specific comments.

General Comments:

The draft rules do not address our concerns that fish and wildlife values will be protected.
Healthy river and stream systems provide valuable economic benefits to the state and any
actions that may affect their health should be addressed in the rules for conjunctive
management of water resources. On September 28, 1993, IDFG sent a letter to you
requesting that a representative from the IDFG be selected to work on the Steering/Advisory
Committee to propose rules for the conjunctive management of the state's surface and
groundwater resources. We indicated that we believe that any water management decisions
could impact the fish and wildlife that depend on those resources.

Arguably, the Director of the Department of Water Resources is required to consider public
interest, which is related to the larger doctrine of the public trust, in proposing rules to
manage surface and groundwater conjunctively. The state holds all waters in trust for the
benefit of the public and "does not have the power to abdicate its role as trustee in favor of
private parties." 105 Idaho 622, 625 (1983). In the case of Shokal v. Dunn, the Supreme
Court indicated that I.C. Section 42-203A places upon the Director of Water Resources the
affirmative duty to assess and protect the public interest. 109 Idaho 330, 337 (1985).
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It appears the draft rules do not deal with the big issue of over-allocation of our finite water
resources. Rather it seems that the rules are geared to maintain the status quo. The rules will
allow continued pumping by junior groundwater users as long as they can "mitigate" for
impacts to senior surface water users. What about impacts on nonconsumptive uses such as
fish, wildlife, aquatic habitat, recreation, and aesthetics? The rules do not address this
concern. We must recognize that historic uses of water cannot be considered inviolate. The
way we conducted business 50 to 100 years ago is no longer appropriate as we approach the
21st century. We have an obligation and a mandate to manage our resources on a more
equitable basis. We must accommodate multiple uses of our water resources which must
include healthy stream systems.

Specific Comments:
10.  DEFINITIONS (Rule 10).

11. Reasonably Anticipated Average Rate of Future Natural Recharge. We suggest the
following additional sentence. "The estimate (of natural recharge) will be made prior to
approval of any new or pending applications for permit or applications for transfer of
existing water rights."

14. Mitigation Plan. We believe any mitigation plan must be subject to the public review
process and must adequately address impacts to nonconsumptive uses as well as impacts to
consumptive surface water rights.

17. Full Economic Development of Underground Water Resources. We believe a more
appropriate concept would be the "sustainable" development of our water resources. These
resources belong to the people of the state and should be managed with all recognized
beneficial uses in mind. We can no longer afford to manage them for the benefit of a single
purpose or for short-term economic gain.

30. RESPONSES TO CALLS FOR WATER DELIVERY... (Rule 30). We

believe this rule places an undue burden on the petitioner to prove injury.

31. DETERMINING AREAS HAVING A COMMON GROUNDWATER SUPPLY
WHICH AFFECTS THE FLOW OF WATER IN A STREAM OR STREAMS (Rule 31).

02. In considering all available data, the Director should also consider the needs of
nonconsumptive uses as well. We need to address the ecological needs and impacts of water
management in addition to the physical interaction between surface and groundwater.
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040. RESPONSES TO CALL FOR WATER DELIVERY ... (Rule 40).

01. b. Any mitigation plan devel oped should be subject to public review in addition to
Director approval, and must consider the potential impacts to nonconsumptive uses and the
public interest.

03. a This section does not address the possibility that junior surface water users may il
be senior to groundwater users. It appears to place the burden of responsibility for providing
senior surface water rights on the junior surface water users and allows junior groundwater
usersto continue to pump. This seems contrary to the concept of conjunctive management.

b. We reiterate that mitigation plans should also be subject to public review and not just
Director approval. Out of priority diversion should not be allowed if it will have significant
impacts on nonconsumptive uses.

05. Determining injury and reasonableness of surface diversions should include a
determination of impacts to fish, wildlife, aquatic and riparian habitat, and other
nonconsumptive uses.

¢. Measuring and recording devices should be required for diversions of all surface or
groundwater.

d. We concur that water conservation and efficiency measures are important and we
would like to see the water "saved" used to provide maintenance flows for fish and wildlife
habitat.

e. This section seems to advocate that surface water users should convert their diversions
to groundwater sources. If over-pumping of the groundwater is the root of the problem, how
can more groundwater pumping correct it?

06. c. As with surface water users, measuring and recording devices should be a requirement
before diversion should be allowed.

08. To the extent possible, mitigation plans should include the entire hydrologic system of
interconnected surface and groundwater and the impacts of the proposed mitigation on the
health of streams within the system. Again, we believe the mitigation plans must be subject
to public review, asis any new or amended application for permit, or transfer or amendment
of existing water rights, and must consider public interest and public trust concerns.

b. The mitigation plan should identify where replacement water is coming from and the
impacts to nonconsumptive uses and how those impacts will be ameliorated.
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i. The mitigation plan must consider the broader landscape than just junior groundwater
users delivering water to senior surface water users. Impacts to the ecosystem of managing
solely for consumptive uses must be addressed. Existing and future ecological flow needs
must be considered in the plans.

050. AREAS DETERMINED TO HAVE A COMMON GROUNDWATER SUPPLY ...
(Rule 50).

The information presented is based on 1980 conditions. Do we not have more recent
information? Have we accounted for the impacts of new development resulting from the
implementation of the Swan Falls Agreement and the drought?

Part b. of this section defines the Eastern Snake Plain Aquifer as the area which affects
flows in the Snake River upstream of the USGS gaging station at King Hill, Idaho. It
appears the intent of this section is to include the Eastern Snake Plain Aquifer in District O1.
Why then is Water District 01 enlarged to include the Snake River and its tributaries
downstream to the USGS gaging station near Murphy, Idaho? Thisis inconsistent with the
definition of the Eastern Snake Plain Aquifer.

Asafina comment on the draft rules, the concept of aquifer recharge seems to have been
overlooked. It appeared the idea was a major component of the initial scoping process, but
seems to have fallen by the wayside in drafting the rules. We believe that pursuing artificial
aquifer recharge without limiting groundwater withdrawal would not solve the problem.
Diverting surface water during the non-irrigation season for the purpose of recharging a
declining aquifer would have adverse impacts on existing nonconsumptive resources such as
fish, wildlife, and their habitat.

We wish to thank you for the opportunity to comment on the draft rules.

Sing; Trely,
Jerry M. C}nley
R 'wA‘«MM Director
JMC:CR:tlv e a——

cc: Environmental Staff Biologists
Steve Goddard
Marti Bridges, IRU
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April 11, 1994

Mr. R. Keith Higginson, Director Idaho
Department of Water Resources 1301
North Orchard Street

Boise, Idaho 83706-2237

RE: Comments on the proposed rules for the conjunctive management of ground and surface
water

Dear Keith:

Idaho Department of Fish and Game (IDFG) has reviewed the Notice of Proposed Rule
Making, Docket No. 37-0311-9301, Rules for Governing Conjunctive Management of
Surface and Ground Water and has the following general and specific comments.

General Comments

The IDFG agrees with the concept of conjunctively managing the ground and surface waters
of the State of Idaho and appreciates the arduous task the Idaho Department of Water
Resources (IDWR) has undertaken. However, it appears the proposed rules are geared to
maintain the status quo of water management in the State. The rules will allow continued
ground water pumping as long as impacts on senior surface water rights can be "mitigated"” .
The rules do not address impacts to public interest values such as fish, wildlife, aguatic
habitat, recreation, aesthetics, or water quality that may occur as the result of this mitigation.
IDFG believes that healthy river and stream systems provide val uable economic benefits to
the State and that IDWR should consider the impacts that implementation of conjunctive
management rules will have on the health of these systems.

At thistime, it is unclear how the proposed rules can be applied to existing water rightsin

the Snake River basin until the ongoing Snake River Basin Adjudication (SRBA) proceedings
are complete and the nature and extent of those water rightsis determined. It is also unclear
how the recent Idaho Supreme Court decision in the Musser case will affect implementation
of the proposed conjunctive management rules. IDFG is concerned that we are proceeding
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with the rule making process to quickly solve the state's water crisis rather than establishing
rules based on long-term rationale considering all water demands.

Specific Comments
10. DEFINITIONS.

11. Reasonably Anticipated Average Rate of Future Natural Recharge. No definition of
incidental recharge is included. We also believe that incidental recharge resulting from
diversion and use of water for irrigation and other purposes should not be included in a
definition of "natural recharge".

14. Mitigation Plan. There is no provision in this definition for mitigating harm to public
interest values.

16. Materia Injury. The necessity of showing material injury seemsto bein conflict with
the Musser decision, which appears to hold if the senior water right holder is not receiving
his full water right and makes a call, the Director of IDWR must act to deliver the water.
Additionally, the term is not used consistently. The rules also refer to "injury" and "
substantial interference” when they address impacts of junior ground water users on senior
surface water users.

a. Finding material injury to holders of valid claims or reducing the amount of water
available below the "amount beneficially used" is inconsistent with the definition of avalid
water right. Constitutional claims are not considered valid water rights for the purposes of
making a call for water delivery under these rules.

b. & c. The terms "unreasonable effort or expense" and "reasonable ground water
pumping level" need to be defined or clarification.

17. Full Economic Development of Underground Water Resources. IDFG believes our
water resources should be managed for sustainable levels of development and with all
recognized beneficial uses in mind. We cannot afford to manage our water for the benefit of
asingle purpose.

18. Artificial Ground Water Recharge. Incidental recharge should be part of this definition of
artificial ground water recharge rather than included in the definition of natural recharge.

73



Mr. R. Keith Higginson
April 11, 1994
Page 3

19. Reasonable Ground Water Pumping Level. Have reasonable pumping levels been
determined and, if so, how?

20. GENERAL STATEMENTSOF PURPOSE ...

03. IDFG believes that the goal of "optimum development of water resources in the public
interest” includes consideration of public interests values such as fish, wildlife, aguatic
habitat, recreation, aesthetics, and water quality and therefore, "full economic development
of underground water resources’ must also consider these factors.

030. RESPONSES TO CALLS FOR DELIVERY ... NOT IN A WATER DISTRICT ...
02. Informal resolution. It is conceivable that informal negotiations among competing water
users could result in actions that might impact the public interest. The rules should provide a

mechanism for public involvement in these informal negotiations.

04. This section should state which Department Rules of Procedure apply to petition
consideration.

05. See 04. above.

06f. This section indicates IDWR can initiate an adjudication if needed to determine water
rights. Does this mean IDWR will ask the SRBA court to adjudicate the rights or that IDWR
will do it?

031. DETERMINING AREAS OF COMMON GROUND WATER SUPPLY ...

02. In considering all available data, the Director should also consider the ecological needs
of surface waters and the resources dependent upon those surface waters in describing the

relationship between ground and surface water.

04. What factors will the Director use to determine the reasonably anticipated average rate of
future natural recharge? These factors should be indicated in the rules.
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040. RESPONSESTO CALLSFOR WATER DELIVERY ...IN AN ORGANIZED
WATER DISTRICT.

Olb. IDFG believes mitigation plans must consider impacts to nonconsumptive uses and out-
of-priority diversions should not be allowed to occur if they negatively impacts those uses.
Additionally, approval of a mitigation plan should only occur after a public hearing.

0O4e. Theterms "reasonable diversion” and "reasonable amounts of carry-over storage" need
to be defined.

04f. This section appears to force a surface water user to convert to pump ground water to
exercise his senior priority right. The senior user could be forced to spend alot of money to "
chase water down". If over-pumping of the ground water is the problem, how can more
ground water pumping alleviateit? It also appears that thisruleisin conflict with the
Musser decision.

04g. Thissection refersto ajunior pumpersdirect and substantial interferencewith the
water supply of aprior surface water right rather than material injury to a senior water
right. Thisinconsistency should be addressed. Again, it appears that this sectionisin
conflict with the Musser decision.

08. The phrase "as determined necessary" should be deleted following "hold a hearing".
Public hearings to discuss the full range of implications of proposed mitigation plans on
public interest concerns should be a requirement of the process.

09;. IDFG believes mitigation plans should identify the direct and indirect impacts to al
beneficia uses, both consumptive and nonconsumptive, and how the mitigation plan will
ameliorate those impacts.

090. If petitioners and respondents may agree to a mitigation plan that isnot fully in
compliance with other provisions of this section, what assurance is there that the plan will
consider conservation of water resources, the public interest or injury to another water right?

11. This section deals adequately with failure of junior water users to abide by an approved
mitigation plan, but fails to address plans that are faithfully followed but do not work.
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IDFG appreciates the opportunity to comment on these proposed rules and looks forward to
working with IDWR on conjunctive water management.

Sincerely,

Cal Groen, Chief
Natural Resources Policy Bureau

CG:CR:db

cC: Regional environmental staff biologists
Steve Goddard, Legal
Marti Bridges, Idaho Rivers United
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Project No: F-82-T-4 Titl e: Panhandl e Regi on Techni cal @i dance
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Peri od covered: __January 1, 1993 to Decenber 31, 1993
ABSTRACT

During the period January 1, 1993to Decenber 31, 1993,

conments were provided on over 450 issues, devel opnents, or

roposal s which woul d Potent!ally affect fish and wildlife

abitat in the Panhandl e Region. In addition, over 150 neetings
or site visits were attended or nmade. Forest managenent, stream
and | akeshore alterations, and | and devel opnent iSsues required
the greatest anmount of time and effort. Designation of two new
stream segnents of concern, Trestle Creek and the Myie River
and revisions of site-specific best managenent practices gBNPs)
for the Lakeview segnents required a considerable anount of tine,

and produced significant results. Oher stream segnments of
concern were revisited with little or no change to existing site-
specific BMPs, and considerable tine was spent working on the
Hayden Lake Cl ean Lake Committee.

| ndi vi dual issues or projects also requiring considerable
attention include resolution of our appeals of two Forest Service
ti mber sales, nonitoring habitat and/or fish popul ati ons on ]
several stream systens, and placenent of a fish passage device in
the Strong Creek fl une.

Aut hor :

Charles E. Corsi
Envi ronnental Staff Bi ol ogi st
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OBJECTI VES

I nfl uence | and use decisions in the Panhandl e Region to
protect br inprove fish and wildlife habitat.

Provi de ot her agencies, organizations or individuals with
techni cal gui dance, assistance, advice or conments on
projects, activities or devel opnments which m ght affect or
are associated with fish and wldlife habitat in the region.

Comrent on National Environnental Policy Act docunents,
Feder al Ener?y Regul at ory Comm ssi on docunents, stream
channel and | akeshore alteration proposals, gas and
electrical transm ssion |ines, |and use planning, and other
envi ronnent al i npacts.

Ensure the |1daho Departnent of Fish and Gane's (IDFG role
in the antidegradation programis net.

Coordinate fishery concerns with wildlife concerns from
regional wildlife staff to address habitat issues.

RECOMMENDATIONS

Continue efforts to educate | andowners and | and nmanagers
about habitat protection and nai ntenance.

Conti nue buil ding and establishing working rel ati onshi ps
w th | and managers to inplenent required or voluntary
procedures which protect or benefit fish and wildlife.

Continue active efforts in Coeur d' Al ene basin renediation
prograns, particularly as they apply to floodplain and
wat er shed proj ects.

Conti nue nonitoring of Trapper Creek fish popul ations.
Expand surveys to include other stream segnents of concern
as well as "control" sites.

Attenpt to keep up with and get ahead of the(ﬁromjng nunber
of issues and concerns affecting fish and wldlife habitat

i n the Panhandl e Regi on. |nprove coordi nation w th other

| DFG personnel and volunteers to neet workl oad demands.

Expl ore fundi ng opportunities to hire a full-tinme or
seasonal assistant to inprove nonitoring and baseline data
collection abilities, and conduct field reconnai ssance of
project sites to inprove the quality of responses.

Continue to work closely with other agencies, the public,
and industry representatives to prevent or reduce inpacts to
fish and wildlife.
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TECHNI QUES USED

Personal _ contact, project and docunent review, and field
I nspections were used to provide technical guidance conments or
advice on projects, activities, or proposals which could affect
fish and wildlife resources in the Panhandl e Region. Data on
fish popul ati ons were gathered for several streans using
el ectrofishing and direct observation.

FI NDI NGS

During the period of January 1, 1993 to Decenber 31, 1993, |
provided witten coments on over 450 habitat related issues. In
addition, | attended over 150 neetings or site visits to review
probl ens or exam ne proposals and projects. U S. Forest Service
activities, |lake, stream and wetland alterations, and pl anni ng
and zoni ng issues required considerable attention (Table 1).
Effort put forth on Idaho Departnent of Lands (IDL) tinber sales
and related activities increased substantially as well. Specific
projects worth noting in detail include the follow ng:

Ti nber Sal e Appeal s

During the previous reporting period (Reid, et al, 1993),
the (IDFG appealed two tinber sales on the Fernan District of
the 1 daho Panhandl e National Forest. The sal es were appeal ed
because of concerns over inpacts to the already declining fishery
in the Little North Fork Coeur d' Al ene basin.

Negoti ati ons on the aPpeaIs continued into the present
reporting period, at which tinme the Fernan District w thdrew both
sales. Shortly thereafter, new Decision Notices were issued

whi ch woul d have resulted in significantly reduced tinber harvest
and elimnation of the nbost sensitive cutting units. Because the
new deci sions still incorporated extensive watershed _

rehabi litation packages, we agreed with the Forest Service to

Wi t hdr aw our OPDOSItIOH to the sale. Subsequent apPeaIs,
however, were tiled by environmental groups, with the result
wi t hdrawal of the new decisions., Presently, the Fernan D str
Is exam ning the potential for inplenenting only the watershe
rehabilitation portion of the proposed projects, using funds
other than tinber receipts. The | DFG shoul d enthusiastically
support wat ershed rehabilitation projects not dependent on tinber
harvest doll ars.

| of
d

PGT- PGE Natural Gas Pipeline Project

_ Reconnai ssance | evel nonitoring was conducted on the Myie
Ri ver during 1993 to assess mitigation project performance.
Additionally, | assisted with harlequin duck nonitoring and PGI
snorkel ed to assess fish popul ati ons (PGI, persona
conmuni cati on) .
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Fish habitat structures placed in the Myie R ver as
mtigation for the eight pipeline crossings nmade in 1992 appear
to be creating and providing habitat diversity for salmonids.

PGT reported substantial use of structures by rai nbow, brook, and
cutthroat trout, although studies were primarily qualitative.
I npacts to the 1992 year class of trout were not assessed.

Qbservations indicate nost fine sedi nent which settled in
the river durin? the 1992 construction had been flushed through
by spring runoff. Isolated pockets of vine sedinent deposition
can still be found.

Modi fications were nade to the Meadow Creek cul vert outl et
to facilitate fish passage. Mdifications were |argely based on
| DFG i nput, and the structure appears to be capabl e of passing
fish at this tinme. The Meadow Creek fencing and riparian
rehabilitation project was also initiated in 1993.

Adul t harl equi n ducks were observed during spring surveys.
At |least one pair was utilizing the canyon section near Deer
Creek just prior to the nesting period. No broods were observed
duri ng subsequent summer surveys, however (Cassirer, persona
communi cation). Remaining dollars fromthe 1993 surveys wll be
used to resurvey streans in 1994.

A final mtigation issue which remains unresolved deals with
habitat mtigation for disturbances to nesting raptors. PGTI is
actively attenpting to purchase a suitable tract of land to
mtigate these | osses, but to date no purchase has been
conpl et ed.

Trapper Creek Monitoring

Two days were spent nonitoring fish populations in Trapper
Creek. Because of equi pnent probl ens, popul ation estimtes were
conpleted at only two of the three established sites. |
conducted bull trout redd surveys on the |lower four kiloneters of
Trapper Creek, upstreamto a likely mgration barrier.

During the first electrofishing pass through the |ower
Trapper Creek site, the shocker broke down. We were able to
repair the machine and started the first pass over. Fish
collected fromthe aborted pass were incorporated into the first
pass, possibly resulting in a slight violation of the equa
effort assunption of the estimator. | believe it is likely that,
i f anything, pooling these data resulted in a slightly |ower
estimate than woul d have been cal cul ated had there been no
equi pnent problem No problens occurred during the estinate nade
for the East Fork.

Young- of -t he-year bull trout (30 Mm - 79 mmtotal |ength)
conprised the bulk of the fish in the bull trout popul ation
(Table 2). Wth the exception of three fish, the remai nder of
the bull trout were classified as yearlings (80 mm- 129 nmtota
| engt h). Age groupings are based on | ength frequency data only
(Table 3). A pair of spawning adults, both over 500 nm tot al
| ength were captured, along with one sub-adult fish.
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Cutthroat trout densities at the | ower Trapper site declined
for the third consecutive year, to 1.3 fish/100 nf. Mst fish
captured were fromthe 1992 year class. Unlike in 1992, no
young- of -t he-year cutthroat trout were sanpled during 1993 (Tabl e
4). Also, cutthroat trout in the age 2+ and ol der age groups
were nore numerous in 1992 than in 1993 (Table 4).

In the East Fork site, the estimated density of cutthroat
trout declined from14.6/100 nf to 13.2/100 nf. In 1992 we
captured 29 fish, all aged 1+ or older. The 1993 sanpling
produced a total of 26 fish, of which nine were young-of-the-year
(<70 mmtotal I|ength).

The i ncreased nunber of young-of-the-year fish for both
speci es suggest hatching conditions may have been nore favorable
in 1993. It is also possible different equi pnment used in 1993
was nore efficient at capturing young-of-the-year, but this seens
unli kely given that sanpling efficiency appeared simlar for both
years.

It is also worth noting that no scul pins were docunented at
either site, despite efforts to capture all fish

Bul | trout redd surveys were conducted on Septenber 27.
Only four redds were observed. Because previous redd survey data
from Trapper Creek are limted, it is not clear whether what
appears to be a I ow count is abnormal for Trapper Creek. G ven
the nunber of juvenile fish found in previous el ectrofishing
sanpling, Trapper Creek is an inportant contributor to the Upper
Priest Lake bull trout population, and | anticipated finding nore
redds. Redd surveys wll be added to the nonitoring programin
future years in an effort to better understand popul ation
dynamcs in the system and how or if they are being affected by
ti mber harvest.

South Fork Coeur d' Al ene R ver

In response to a request fromthe Idaho Division of
Environnental Quality (IDEQ, | conducted el ectrofishing surveys
on four sections of the South Fork Coeur d' Al ene River during
1993. Wiere densities of fish were high enough, two passes were
made and popul ation estinates were cal cul ated using the mark-
recapture technique. Data are al so reported as catch per unit
effort to all ow sonme conparison for segnents where estimates
could not be calculated. Data are summarized in Table 5.

Consi dering that nearly a century of floodplain destruction,
stream channel alteration, and toxic mne waste dunping have
I npacted the South Fork downstream from Wal | ace, resident
popul ations of cutthroat trout have recovered reasonably well at
the Elizabeth Park and Silverton sites. Brook trout, and sone
wi | d rainbow trout are al so present. Stocked hatchery rai nbow
trout were present at the Silverton (nost upstream site. Based

on these observations, the total | ack of sal nonids evident in the
Snelterville Flats site and the | ow nunber of fish downstream

fromPine Creek, it appears water quality, in terns of toxic
nmet al s | oadi ng, becones unsuitable for sal nonids through the

81



Snelterville Flats area. Although no structured physical habitat
surveys were conducted, casual observation suggests physica
habitat conditions in the Snelterville Flats and Pine Creek
reaches are at | east as good (and probably superior to) habitat
conditions at the upstreamsites. Pine Creek, which is known to
support salnmonids (Reid, et al.) probably dilutes poll utant

| evel s in the South Fork downstreamto the nmouth. This would
appear to be the only plausible explanation for the presence of
sal noni ds, i ncl uding young-of-the-year nmount ai n whi tefi sh,
downstream from Pi ne Creek.

Earlier studies of the South Fork Coeur d' Alene River (cited
in Eisenbarth and Wigley 1978, Ellis 1932)depict the entire
reach of the river fromWll|ace to the nouth as bein? essentially
a biological desert. Wth the collapse of the mning/snelting
industry in the valley, water quality has inproved enough to
sustain fish life in sone reaches. Were high concentrations of
toxic netal s accunul ate at downstream reaches, col dwater biota
are still severely depressed. There are indications of |arge,
mgratory cutthroat trout noving through these reaches to spawn
intributaries wth suitable habitat.

Consi derabl e effort is being spent in devel oping and
i npl emrenting remedi ati on projects along the South Fork and its
maj or tributaries. |DFG has taken an active role in this process
to ensure physical habitat characteristics are addressed when
projects are designed primarily to isol ate heavy netals.

Strong Creek Fish Ladders

A Chall enge Grant project with the Panhandl e Chapter of
Trout Unlimted (TU) was initiated to restore fish passage
t hrough the Strong Creek flunme. Challenge Grant nonies were
conmbined with TU dollars to purchase materials and fund
fabrication of an angle iron fish [ adder. The | adder was
installed on Septenber 11, 1993.

During installation, it was noted that the | ower portion of
the flune had recently rotted out, requiring on-site fabrication
of an additional step up. The success of this project will be
noni t ored during spring 1994.

It is hoped the fish passage device will allow mgratory
cutthroat trout to return to Strong Creek. A potential side
benefit woul d be possible re-establishnment of bull trout spawning
in Strong Creek as well.

An additional barrier exists at the City of East Hope water
di version, approximately 1 km upstream Presently, |IDFG and TU
are pursuing a project to provide passage upstreamfromthis
di versi on. Passage around this structure would result in
approximately 5 kmof high quality habitat being nade avail abl e
to Lake Pend Oreille mgrants.
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G ouse Creek Stream Fl ows

Streamflows in Gouse Creek were neasured nonthly from
Cct ober 1993 through March 1994. Due to ice and snow conditions
during the Decenber through February period, flow neasurenents
were nmade approxi mately one mle upstreamfromthe gage site (the
standard site). Only one small, intermttent tributary enters
G ouse Creek between the two sites, and was not expected to
significantly influence flows. The alternate neasuring site was
| ess than desirable for taking neasurenents because of its
| ocati on on an outside bend of the creek, but it was the only
open wat er avail abl e.

Cal cul ated stream flows were | owest in October and Novenber,
then i ncreased with accunul at ed snowpack (Table 6). Peak fl ow
occurred in March with the advent of spring runoff. MId w nter
conditions probably contributed to the increased flows during the
Wi nt er nont hs.

Local Wrking Commttees

~During the reporting period | participated in 24 Local
Wrking Conmttee (LWC) neetings for eight different LWCs, which
cover 13 Stream Segnents of Concern (SSOC). Two of the SSCC,
Trestle Creek and the Moyie River, were newy designated in 1993.
| was unable to attend the Buck Creek LWC neeting due to
scheduling conflicts.

&% far the nost effort was required for the Trestle Creek
LWC, ich resulted in significant new site-specific BMPs
(SSBMPs) (Table 7). The Trestle Creek LWC was conprised of a
nunber of residents with strong concerns about the status of bull
trout in the watershed. Trestle Creek is the nost inportant bul

t rout spamnln%_trlbutary to Lake Pend Oeille, and probably
supports the highest densities of spawning bull trout in Idaho
(Hor ner, personal conmunication). Because the LW was inforned
the Forest Service would be conducting a conprehensive wat ershed
survey in Trestle Creek in 1994, SSBMPs were adopted on an
interimbasis, wth the objective of "fine tuning” themfollow ng
conpl etion of the Forest Service study.

Signi ficant new SSBMPs were al so adopted for the Lakeview
streans, which are also inportant for bull trout spawning (Table
7). A major objective for both the Trestle Creek and Lakevi ew
SSOC was to ensure long-termrecruitment of |arge organic debris
for habitat and channel stability purposes. Thus, site-specific
ri pari an managenent plans are required for both areas.

The nost significant result fromthe Myie R ver LW was an
increase (to a 25-foot mininmum in the dass Il streamprotection
zone (SPZ) with a requirenment for retention of unmerchantabl e
ti mber. The Idaho Forest Practices Conmittee, however, has since
adopted a 30-foot m ninmum SPZ for Cass Il streans, thus the only
significant change is the requirenent for retention of
unmer chant abl e ti nber.
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No significant changes were nmade in SSBWMPs for the renmai nder
of streans, and neetings were primarily used to discuss
nonitoring efforts.
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Table 1. Summary of techni cal
Regi on Envi ronnent al

assi stance contacts by Panhandl e

Staff Biologist during the period

January 1, 1993 through Decenber 31, 1993.

TYPE OF CONTACT

Meet i ngs/
Agency/ Group Witten _Si te Tot al
vVisits

US Forest Service 79 33 112
| D Departnent of Lands

Ti mber 23 12 35

Stream Segnents of Concern 0 24 24

( SSOO)

Navi gabl e Waters 91 9 100

M ni ng 4 2 6
| D Departnment of Water Resources 78 10 88
US Arny Corps of Engineers 20 12 32
City/ County Pl anning and Zoni ng 66 4 70
Bureau of Land Managenent 7 8
Di vi si on of Environnent al 8
Quality
Cd' A Basin | nteragency G oup 9 3 17
I D Dept. of Parks and Recreation 1 0 1
Qutfitters and Guides 8 3 11
I D Transportation Depart nent 3 0 3
US Navy 1 1 2
USAF 1 1 2
EHWA 3 1 4
US Fish and Wldlife Service 1 4 S
US Bureau of M nes 1 0 1
cLcc 1 9 10
Uilities 1 0 1
FERC/ Pi pel i ne/ Hydro 7 7 14
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Table 1. Conti nued.

TYPE OF CONTACT

Meet i ngs/
Agency/ Group Witten Site Tot al

visits

PHD 2

PAC 9 0 9

School / Conser vat i on/ Sportsnen 11 16 27

| ndi vi dual s 9 0

| ndustry 8 0

| n-house 20 13 33

TOTALS 469 171 640
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Table 2. Conparison of estimated densities (fish/100 nf) of cutthroat trout and bul
trout from Trapper Creek, 1982 to 1993.

Year
Speci es Locati on 1982 1983 1989 1991 1992 1993
Cutthroat  Trapper Creek, above upper bridge 13.3 11.1 21.1 -- -- --
Trapper Creek, above | ower bridge - - -- - 7.3 15.2 --
Trapper Creek, bel ow East Fork - - -- 11.6 4.3 3.8 1.3
Trapper Creek, nouth 0.01 -- -- -- -- --
Bul | Trapper Creek, bel ow East Fork - - - - - - 5.1 3.0 4.5

trout

— Snorkeling done in 1982, 1983, and 1989, electrofishing in 1991, 1992, and 1993.

— No 1993 estimated Trapper Creek near | ower bridge due to equipnent failure.

— 1993 estinmate at Trapper Creek bel ow East Fork probably slightly | ow due to equi pnent
probl em
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Tabl e 3. Length frequency distribution of cutthroat trout and
bull trout captured fromthe Lower Trapper Creek
nonitoring site, 1993.

Lengt h Bul | Cut t hr oat
(nm t rout t r out

20-29
30-39 3
40-49 6
50-59 13
60-69 12
70-79 0
80-89
90-99

100-109
110-119
120-129
130-139
140-149
150-159
160-169
170-179
180-189
190-199
200-209
210-509
510-519
520-529

O oo oo 0 OO KB O H B DM O O O O

— 2 O B O O O O O O O N W o Ww

89



Tabl e 4. Conpari son of actual

estimated for the Lower Trapper

nunbers of fish captured and
Creek site, 1992 and

1993.
Nunmber caught Esti mat ed nunber
pr esent
Speci es Si ze 1992 1993 1992 1993
G oup
(nmm)
Cut t hr oat 30-69 4 0 * *
70-109 11 10 16 10
>110 15 5 20 *
Bul | 30-69 10 34 12 36
t rout
70-129 20 15 24 15
2130 1 3 * *

*Insufficient captured fish to calculate estinate.
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Tabl e 5. Summary of 1993 el ectrofishing - South Fork Coeur

d' Al ene Ri ver.

Si ze Esti mat ed CPUE
Dat e Locati on Species group density (fish/
(M) (fish/100n?) hr)
7/ 26 Pine Creek to WCT 300- 449 -- 3.3
nmout h
BRK 2200 - -
MAF 70-99 -
(YOY)
MAF 240- 329 - - 3.3
us 240- 249 - - 11
8/ 13 WCT 150- 159 - - 10
BRK 170- 259 - 2.0
MAF 80- 89 -- 1.0
MAF 200- 219 -- 2.0
8/2 Snelterville Flats BBH 130- 139 -- 1.0
us 130- 169 - - 2.0
8/2-8/6 Elizabeth Park WCT 100- 199 0.11 6.5
WCT 320- 329 <0.01
BRK 50-99 0.17 6.9
BRK 110- 159 0. 36 18.5
BRK 2160 0. 03 2.8
8/2-8/6 Silverton WCT <80 - - 1.7
WCT/ W\RB 2100 0.84 27. 6
/ HYB
BRK <100 <0.01 --
BRK 110- 209 0. 37 15.9
HRB 270- 289 - - 2.5

Abbr evi ati ons:

WCT
MAF
us
CPUE
HRB

- \Wegt gl nne cutt hrnat

- Mountain whitefish

- Unidentified sucker

- Catch per unit effort
- Hatchery rai nbow

RRK
HYB
V\IRB
YOY
BBH

- Rronk tront

- Rai nbow cut t hr oat
- WIld rai nbow

- Young- of -t he-year
- Brown bul | head
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Table 6. Cal cul ated stream fl ow neasurenents for G ouse Creek,
October 1993 through March 1994.

Dat e Esti mated fl ow

(cfs)
10/ 14/ 93 14. 2
11/ 19/ 93 15.0
12/ 14/ 93 26. 2
1/ 11/ 94 27.2
2/ 18/ 94 32.5
3/ 23/ 94 124.5

Not e: Decenber, January, and

February fl ow
nmeasurement s made at an
alternate site due to ice
condi tions.
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Tabl e 7. Local

Wirking Commttee,

nunber of neetings required,

and significant results.
Local Working Stream Nunber Significant results
Committee Segnment of meeti ngs
Concern
Trestl e Creek Trestl e Creek 8 - Site specific
and tribe riparian pl ans
within 300 feet of
wat er course
- M ninum 50% canopy
retention on
cunmul ati ve effects
st udy
- Cunul ative effects
study for roads
Movi e River Movi e River 4 - Increase C ass |
and tribe SPzZ, retain non-
mer chant abl e ti nber
Lakevi ew G ani te, 5 - Site specific
North Gol d, riparian pl ans
South Gold within 300 foot of
Class | and 150 feet
of all other waters
Cocol al l a Cocol al l a 3 - Retain status quo
Creek, Fish
Cr eek
Wl f Lodge Wbl f Lodge 1 - Retain status quo
Creek and
tribe
St eanboat St eanboat 1 - Retain status quo
Cr eek
Tepee/ Tepee Creek, 1 - Retain status quo
| ndependence | ndependence
Cr eek
Priest Lake Upper Pri est 1 - Review data and
Ri ver, pl an 1994 field
trapper trips
Creek, Two

Mout h Cr eek
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JOB PERFORMANCE REPORT

State of: I|daho Nane: FlI SHERY PROGRAM COORDI NATI ON
Project No.: F-82-T-4 Title: Southwest Regi on Techni cal
@ui dance
Subproject No.: |11 Job No.: 2

Peri od Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

During the period January 1, 1993 through March 15, 1994,
t he Sout hwest Regi on environnental staff biologist provided
technical review, coments and assi stance on about 560 document ed
occasions. The majority of interaction was with state and
federal agencies on a variety of |and and water managenent issues
havi ng potential inpacts on fish and wildlife habitats. Nearly
43 percent of these contacts were with the |Idaho Departnent of
Wat er Resources (IDWR) and the U. S. Forest Service (USFS).
Popul ation growth in the Treasure Valley and el sewhere in the
regi on has required increased enphasis be directed at the effects
of urban spraw on fish and wildlife resources. Al activities
of the environnental staff biologist were closely coordinated
wi th Idaho Departnent of Fish and Gane (I DFG staff responsible
for policy decisions and fish and wildlife nanagenent personnel.

Aut hor :

Scott A. G under
Environnental Staff Biol ogi st
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OBJECTI VES

To provide technical assistance to city, county, private,
state and federal entities in matters relating to fish and
wildlife and their habitats.

RECOMVENDATI ONS

1. Continue efforts to work with state, federal, |oca
governnments and private entities in educating | and nmanagers
and | aypersons about fish and wildlife habitat protection.

2. Continue efforts to establish good working rel ationships
with state and federal regulatory and | and and water
managenment agenci es.

3. Devel op procedures for nonitoring the progress of tinber
harvest activities on state and federal |ands and
determ ni ng how wel|l these agencies are protecting fish and
wi ldlife resources.

TECHNI QUES USED

During the period January 1, 1993 through Decenber 31, 1993,
t he Sout hwest Regi on environnental staff biologist provided
techni cal assistance on a variety of |and and water nanagenent
proposal s which could affect fish and wildlife resources. This
techni cal review was closely coordinated with other |IDFG staff.
Exanpl e i ssues were tinber harvest, mning, |ivestock grazing
al lotnents, water rights, |land use planning and zoni ng, stream
channel alterations, water quality/quantity and expansi on of an
air force training range. Otentinmes, interagency and
interdisciplinary neetings were needed to discuss and resol ve
often contentious proposals. There was no fish popul ation
sanpling work conpl eted under the Antidegradati on Program during
t he above reporting period.

FI NDI NGS

The environnmental staff biol ogist provided technical
gui dance and review for a variety of |and and water nanagenent
proposal s on about 560 known occasions (Table 1). The majority
of effort was directed towards the IDWR (26%, USFS (17% and
pl anni ng and zoning issues (23% . There were issues handl ed
primarily by the environnental staff biologist in the Sout hwest
Regi on whi ch warrant further discussion.

Steering Conmittees, Task Forces and Advi sory G oups

The environnental staff biologist directly participated as a
menber on twelve active conmttees, task forces or advisory
groups, each with a separate set of goals and objectives. Each
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of these groups involved a host of neetings and field reviews.
These groups are as foll ows:

a) Nonpoint Source Wrkshop Steering Conmmttee

b) Lower Boise R ver Water Quality Managenent Pl an-
Techni cal Advisory G oup

c) Boise River 2000- Advi sory G oup

d) Boise River Bridge Proposal s-Technical Advisory
Comm ttee

e) Lowman-North Fire Technical Review Conmttee
f) Payette Ri ver Basin Interagency Recreation Conmttee

Q) U.S. Arny Corps of Engineers Permt Review |nteragency
Conmittee

h) Big Payette Lake Water Quality Study
1) Payette River Estates #3 Interagency Review Comm ttee

j) Linder Road Bridges Wetl and Conpensati on Channel
I nt eragency Revi ew Team

k) DeLamar M ne | nteragency Monitoring G oup

1) Payette National Forest Large M nes I|nteragency
Coordi nati on G oup

| DFG participation was officially requested for nost of
these groups and it is probably warranted for the IDFGto
continue to play an active participatory role.

| daho Trai ni ng Range

The environnental staff biologist continued as the regiona
| i ai son/contact in discussions of the proposed range expansi on
and closely coordinated all activities with headquarters and
regional staff. O major inportance during the reporting period
was assi stance with devel opnment and coordi nation, and editing of
| DFG comments on the Draft Environnmental |npact Statenent (EIS)
for the Idaho Training Range. Additionally, the | DFG devel oped a
proposed mtigation/conpensation package for decision-nmakers to
consi der should the range proposal be i1 nplenented. Mich effort
was directed towards keeping the regional staff as inforned and
i nvol ved as possible. Additional effort will be expended with
rel ease of the Final EIS and as future Air Force decisions
pertaining to the range are nmade public.

Joi nt Task Forces of the |IDFG and Boi se Nati onal Forest

During a May 1993 coordi nation neeting with the Boise
Nati onal Forest, we jointly defined the need for three separate
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task forces as an attenpt to achi eve solutions to the topics of
access managenent, bull trout and forest health. A Forest
Service staff officer and the environnental staff biologist were
assigned the rol es of overseeing all coordinati on and devel opnent
of issue statenments and action plans for the above topics.
Significant progress was nade in producing issue statenents and
action plans by late 1993; however, significant Progress has not
carried over into 1994. Action plans wll be difficult to carry
out due to the differing managenent roles of the two agenci es.
It is critical that additional effort be expended to resol ve

t hese issues based on trends in forest health, watershed health,
fish and wldlife speci es managenent and human popul ati on grow h.
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Table 1. Summary of technical assistance contacts by the
Sout hwest Regi on environnental staff biol ogist during
the period January 1, 1993 through Decenber 31, 1993.

Agency/ G oup Nunber of
Cont act s
U S. Forest Service 95
Bur eau of Land Managenent 17
U S. Arny Corps of ENngineers 19
Envi ronnental Protection Agency 3
Bur eau of Recl amation 9
US. Fish and WIldlife Service 3
Federal Energy Regul atory Comm ssion 7
U S. Arned Services 5
U S. Departnent of Transportation 3
Nati onal Marine Fisheries Service 1
| daho Departnment of Water Resources 143
| daho Departnent of Parks & Recreation 3
| daho Department of Lands 23
| daho Departnent of Health & Welfare 22
| daho Departnent of Transportation 6
| daho State Land Board 4
City/ County Governnents 44
General Public/Devel opers/ Medi a/ Consul t ant s/
Envi r onnent al 82
I nt radepart nent al 71
TOTAL 560
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JOB PERFORMANCE REPORT

State of: |daho Name: FlI SHERY PROGRAM COORDI NATOR
Project No.: F-82-T-4 Title: Magi c Vall ey Regi on

Techni cal Cui dance
Subproject No.: 111 Job No.: 3

Period Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

Duri ng cal endar year 1993, the Magic Vall ey Region
envi ronnental staff biologist provided comments, technica
review, and support on approxi mately 315 occasions to ot her
federal, state, local, and private organizations. The mgjority
of tinme was spent dealing with water-related i ssues such as
streamalterations, water rights, water quality working groups,
and hydropower functions. Additional duties included
coordi nation of tinber sale-related activities and m ni ng
activities with the responsi bl e agencies. Coordination with
appropriate | daho Departnment of Fish and Gane (I DFG regiona
staff was also incorporated into all projects revi ewed.

Aut hor ;

David E. Parrish
Envi ronnmental Staff Bi ol ogi st
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OBJECTI VES

To provide technical assistance and comments to ot her
government agencies (state, federal, and local), organizations,
or individuals regarding projects or activities which potentially
affect fish or wildlife resources or habitat in the Magic Valley
Regi on.

TECHNI QUES USED

The Magic Vall ey Region Environnental Staff Biol ogi st used
regional staff, field inspections, literature searches, and
pr of essi onal expertise to formcoments and furnish
reconmendat i ons.

FI NDI NGS

The followng is a breakdown of entities which were provided
t echni cal gui dance or project review by the Magic Vall ey Region
Environnental Staff Biologist. Each contact represents a neeting or
docunent response:

U.S. Forest Service (USFS) 44
Bureau of Land Managenent (BLM 17
Nat i onal Parks Service (NPS) 1
U S. Fish and Wlidlife Service (USFW5) 6
Envi ronnental Protection Agency (EPA) 3
Bureau of Reclanmation (BOR) 5
U.S. Arny Corps of Engi neers (USCOE) 27
Soi | Conservation Service (SCS) 3
| daho Dept. of Water Resources (1 DWR) 109
| daho Health and Welfare, Division of
Environnental Quality (I HWDEQ 18
| daho Dept. of Lands (IDL) 17
| daho Dept. of Transportation (1DT) 15
| daho Dept. of Parks and Recreation (IPR) 3
County/ City Governnent 20
Private Devel opnent 27
Tot al 315

M scel | aneous Activities

Eval uati on of hydropower inpacts on both aquatic and
terrestrial resources fromexisting and proposed projects
required significant anmounts of tinme. Docunent review, agency
nmeetings, on-site reviews, inspections, and drafting follow up
comments were conducted for the foll owi ng projects:
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Maj or Proj ects M nor Projects

Star Falls (5797%) Shor ock (9967)
Auger Falls (4797) Mle 28 (10552)
Kanaka Rapi ds (10930) Bl i nd Canyon (8375)
Boul der Rapids (10772) Whi te Ranch (6271)
Enpire Rapids (10849) Magi ¢ Dam ( 3407)
Twin Falls (18) Sahko (11060)

Upper Sal nmon (2777)

Lower Sal non (2061) N-2 (11050

Bliss (1975) U-3 (11409)
Mal ad Hi gh-Drop (3924)
Koyl e Ranch (4052)
Billingsley Cr. (6208)
Little Mac (6443)

'Federal Energy Regul atory Commi ssi on nunber

Maj or Projects of Interest:

1. Stream Alterations - The environnental staff biol ogist
evaluated a total of 81 IDWR streamalteration perm:t
appl i cations covering seven | DAWR water basins for inpacts to fish
and wildlife. In addition, technical guidance was provided in
response to violations of the Stream Channel Protection Act and
federal Clean Water Act. Recommendati ons were made regardi ng
reveget ati on plans, placenent of bank stabilization structures,
and seasonal timng of work to maxim ze success of area
rehabilitation while mnimzing inpacts to existing biota.
Vi ol ati ons comrented on occurred at M ni doka Dam and King Hill
(Snake River), Rock Cr., Drake property (Big Wod R ver),
District 37Mand Carey property (Little Wod River), Blue Lakes
(Al phius C.), 3-Creeks Ranch (Gove C.), Patton Cr., Cedar Draw
Creek, and Silver Creek.

Mtigation and plan review was provided to | HWDEQ for a
state water quality violation on Trail Creek in Sun Valley.
Restitution includes fish | adder reconstruction on the conpany-
owned dam and funding riparian restoration upstream of the
violation site.

2. Water Managenent and Pl anning - The Conprehensive State
Water Plan (Snake River: MIner Damto King Hll) was revi ewed
with technical witten and verbal coments supplied to the |Idaho
Wat er Resource Board. The Magic Valley Region was highly
supportive of the plan and it's goal to not only protect but to
I nprove water quality in the M d-Snake River reach.

Conj unctive managenent rules for ground water and surface
wat er, drafted and published by IDWR, were reviewed with
technical witten comments furnished to | DFG staff and ver bal
coments supplied to the Director of |DWR

A total of 17 new water rights or transfers were protested
in the Magic Valley Region during calendar year 1993. All dealt
with surface allocation of waters for both consunptive and non-
consunptive uses. Reasons for protesting included reducing in-
stream fl ows, degradi ng water quality, appropriation of water
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whi ch woul d reduce flow of an existing |DFG water right, point of
di versi on was noved up-stream or additional information was
needed to make an accurate assessnent of inpacts to fish or
wildlife.

Participation and technical gui dance was furnished to
vari ous groups concerned with water quality inprovenent in the
M d- Snake River. |IDFG was represented on the M d-Snake Nutrient
Managenent Conmittee (I HWDEQ Technical and Executive Commttees
along with providing review of draft docunents for aquacul ture,
confined cattle feeding, and hydropower water quality inprovenent
pl ans. The environnental staff biologist also participated with
the M d- Snake River Irrigators and the M d- Snake Regi onal
Resource Commi ssion, both groups working to inprove Snake River
wat er quality. The environnental staff biologist also
participated on a | HW DEQ Aquacul ture Pl an and Specification
Review Conmttee to evaluate water quality-related inpacts to
fish and wildlife from expansion or construction of new
aquacul ture facilities.

3. Timber Sales - Revi ew, coordi nati on, and comments were
provi ded on three different tinber sales during 1993. Forest
heal t h/i nsect infestation dictated tinber renoval for all three
proj ects.

The Bl ack Pi ne sal vage sal e (Saw oot h Nati onal Forest,
Burley District) was by far the largest (12.6 nmfb) sale and
potentially inpacted the nost critical fish and wildlife habitat.
Fish and wildlife mtigation neasures negotiated by regi onal
staff included closing of existing roads/trails to notori zed
vehicles, utilizing bridges instead of fords for stream
crossings, pre- and post-sale water quality nonitoring, seasonal
restrictions on activity during critical deer fawning periods and
hunting season, and helicopter logging of fragile areas. Harvest
W ll begin in the spring of 1994.

The Deer Creek sal vage sale, located north of Fairfield,
| daho, is a joint sale between the BLM (Shoshone District) and
IDL. A total of 4 mbf of dead tinber will be renoved in 1994.
| DFG i nvol venment included site review, providing historic
wildlife use records and el ectrofishing of perennial streanms with
the agencies. Fish and wildlife mtigation included pre-sale
mar ki ng of snag/habitat trees, helicopter |logging fragile areas,
devel oping a road rehabilitation plan which includes pulling
roads up after sale admnistration, seeding with native plant
species, use of tenporary culverts and bridges for stream
crossings rather than the proposed fords, and providing an
adequate rest period for the vegetation to re-establish before
being returned to the grazing allotnment inventory.

The date tinber will be salvaged fromthe Burnt Creek tinber
sale is unknown. Located on the upper South Fork Boise R ver in
t he Boi se National Forest (Mwuntain Home Ranger District), it
potentially will have significant inpacts on fish and wildlife
resources. Mjor issues identified include: docunented elk
calving areas within the unit boundary, identification of streans
known to contain bull trout (Salvelinus confluentus) wthin the
sale area, and data on use of the sale area by wolverine (QGlo
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gul 0), another species of wildlife which could potentially be
protected under the Federal Endangered Species Act.

4. M ning Activity - The environnental staff biologist
attended neetings and field reviews for two commercially active
and one proposed exploration plan within the Magic Vall ey Regi on.
InguELm?s provided to the | ead agenci es which include IDL, USFS,
an

Bl ack Pine Mne, which is jointly adm nistered by the USFS
and BLM required the |argest amount of time to provi de agency
i nput. Activities included annual coordination; evaluating and
provi ding comments to an environnental inpact statement (EIS) for
expansion of the existing mne inpact area; participating in a
habitat eval uati on procedure (HEP) for wildlife mtigation for
expansion of the mne and existing facilities which will be used
duri ng expansion; evaluating and conmenting on an EIS for cl ean-
uE of the historic Talman M ne tailings within the boundary of
the existing mne site; and providing review and techni cal
assi stance on an energency |and application of neutralized
cyani de sol ution.

Bi onyne continued exploration activities in the Sun Valley
area during 1993. Comments were provided to the USFS on | ocation
of roads, exploration road reclamation plans, and seasonal tim ng
of activities to mnimze inpacts to wildlife.

A smal | - scal e pl acer mining operation began production at
Rocky Bar on the upper S. Fk. Boise River. Technical assistance
was given to IDL on site reclamation plans and mtigation.

Docunents were reviewed and comments supplied to Planning
and Zoni ng groups and County Comm ssions in Gooding, Jerone, Twn
Fall's, and Bl aine counties during 1993. Technical assistance was
provi ded on direct and indirect 1npacts to fish and wildlife
resources and reconmendations were nmade for mitigation to
m ni m ze predicted inpacts.
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JOB PERFORMANCE REPORT

State of: |daho Nanme: FlI SHERY PROGRAM COORDI NATI ON

Project No.: F-82-T-4 Title: Upper Snake Region
Techni cal Gui dance

Subproject No.: I[11I Job No.: 4

Peri od Covered: January 1, 1993 to Decenber 31, 1993

ABSTRACT

. During cal endar year 1993, the Upper Snake Regi on
environmental staff biologist provided technical review and
comments on about 384 occasions. The majority of interaction was
with federal and state agencies on a variety of |land and water
managenent issues having potential inpact on fish and wildlife
habitats. Mjor duties included forest nanagenent, hydropower
proj ect operations and conpliance, streamalterations, wetland
fills, and Henrys Fork basin issues. Activities were closely
coordi nated with appropriate |daho Departnent of Fish and Gane
(IDFG staff.

Aut hor :

Robert C. Martin
Environnental Staff Biol ogi st
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To provide technical assistance to city, county, private,

OBJECTI VES

state, and federal entities in matters relating to fish and
wildlife habitats.

TECHNI QUES USED

Docunent review, literature research, field inspection,

consultation with appropriate policy and nanagenent personnel

and
was

used to provide conments and recommendati ons on actions proposed

by private entities, |local governments, and state and federal

agenci es.

FI NDI NGS

The Region 6 environnmental staff biologist provided the
of witten or verbal coments to the |isted

foll owi ng nunber
entities:

I] S Forest Service (1ISES) 49
Bur eau of Land Managenent (BLM 22
Cor ps of Engi neers (COE) 51
Bur eau of Recl anation (BOR) 16
Fish and Wldlife Service (FWB) 36
Federal Energy Regul atory Comm ssion/

Utilities 45
Envi ronment al Protection Adgency ( EPA) 4
Soi| Conservation Service (SCS) 4
Nort hwest Power Pl anni ng Council/

Bonnevi | | e Power 2
Shoshone- Bannock | ndi an Tri bes 4
| daho Dept. of Water Resources (1 DWR) 47
| daho Dept. of Lands (I1DL) 4
| daho Division of Environnmental Quality

(1 DEO) 8
| daho Transportati on Departnent (1TD) 4
| daho Dept. of Parks and Recreation (| DPR) 3
City/ County Governnents 19
Private devel opers/environnental qaroups 29
Medi a 10
I nt r adepart ment 27
TOTAL 384
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Summary of sel ected projects:

Tar ghee Forest Plan Revision

| attended nine major neetings with Targhee Forest pl anners
and bi ol ogi sts. Frequent assistance is being provided to other
agency personnel and environmental groups with interest in the
pl an revision. Draft managenent prescriptions and site-specific
and forest-w de standards and gui delines are conpl eted. Meetings
with the forest supervisor resulted in a road density and
not ori zed use signed agreenent between the Targhee and | DFG CQur
i nt eragency working relations have inproved, primarily due to
| DFG and USFS efforts at the district |evel and the transfer or
retirement of key supervisor's office staff.

Wth assistance from | DFG staff, comments were provi ded on
nine tinber sales. W appeal ed the West End sale, and it was
revised to delete half the cutting units. W submtted a forma
opinion to the Forest Service regional office on the Dugway- Ghost
sale, and it was followed by direction to the Targhee to
acknow edge our popul ation data and revise future sal e proposals.
Annual tinber harvest off the Targhee has been decreased fromthe
pre-1991 levels of 66-98 mllion board feet to 21 mllion board
feet in 1993, with personal firewood conprising about half the
1993 harvest.

During 1993, the Targhee Forest did not fulfill their
responsi bilities under our signed agreenent to settle the Pole
Bridge/Big Grassy appeal. They did not neet the agreed goals for
NEPA pl anni ng and Warm Ri ver area closure inplenentation for My
and Septenber 1993, respectively. Their purpose for the delay is
to resolve a grizzly bear lawsuit, and they predict the recovery
plan to resolve that lawsuit will fulfill the area closure
provi sion of the Pole Bridge/Big Gassy agreenent.

Henrys Fork Fi shery/ Trunpeter Swan Recovery

The Henrys Fork is a world-fanmous trout fishery, and it
supports large nunbers of wintering trunpeter swans, a candi date
species for listing under the Endangered Species Act. The Island
Park Dam t hrough Harriman State Park fishery has suffered a | ong-
term (13 year) decline. IDFG trout popul ation estimates for the
upper four mles (Box Canyon) declined by 84% from 1978 to 1991.
| daho State University research suggests that near-shore
cobbl e/ boul der areas are the nost inportant juvenile sal nonid
habitat. Wnter flow rel eases fromlsland Park Reservoir are
inportant to maintain adequate water |evels. However, research
by FWs and | DFG shows that heal thy aquatic vegetation is the nost
inmportant factor in maintaining winter water levels in the Henrys
Fork bel ow I sl and Park Dam Aquatic vegetation slows and
di spl aces water, raising water |evels and maki ng nore near-shore
habitat available to juveniles.
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I ncreasi ng nunbers of waterfow (trunpeter swans, Canada
geese, and ducks) wintering on the Henrys Fork are jeopardi zing
the aquatic vegetation. Heavy waterfowl grazing during the
wi nter of 1988-89 left large reaches of the river channel denuded
of vegetation'. Active trapping/transplanting of trunpeter swans
and hazing of all waterfow since 1989 has reduced | ocalized
i npacts on aquatic vegetation. The trappi ng/ hazing programis
expensi ve and has several other problens. Wthout a |ong-term
conmtnment to control |ocal waterfow nunbers and w thout
establ i shnment of additional secure winter range for trunpeter
swans, it will likely be inpossible to maintain aquatic
vegetation at the health and density necessary to protect
docunmented winter trout habitat. Successfully recovering the
Henrys Fork fishery while nmaintaining a viable trunpeter swan
popul ation will take close coordination between nmany i nterest
gr oups.

During the 1992 Island Park Reservoir drawdown, a | arge
gquantity of sedi nent was flushed into the Henrys Fork. The
substrate and nutrients will contribute to recovery of the
aquatic vegetation community. However, the total quantity of
sedinment, and its filling of cobbl e/ boul der near-shore habitat
for juvenile trout led to a sedinent flushing project. |
coordi nated an interagency effort to flush sedi nent downstream
during the spring of 1993. An estimted 25-50% of the sedi nent
deposited by the 1992 reservoir drawdown was successfully fl ushed
downst ream

G ven the fact that the Island Park Dam through Harri man
Park reach is managed under catch and rel ease regulation, it is
likely the long-termtrout population is |[imted by habitat and
recrui tnment. The Ponds Lodge Hydroel ectric Project (200 yards
above confluence with Henrys Fork) is a mgration barrier for
trout attenpting to nove into the Buffalo River to spawn. M| es
of underutilized spawning and rearing habitats are potentially
avai l able in the Buffal o. Re-establishing access for the Henrys
Fork spawners would significantly increase trout recruitnment to
the Henrys Fork. The FERC has di sregarded | DFG and FW5 requests
that the licensee be ordered to install fish passage facilities.
The FERC states we nust coordi nate a study of the need for, and
feasibility of, fish passage facilities. This study will be
conducted in 1994.

The Island Park Hydroelectric facility will begin operating
in 1994. The |icensee has proposed to construct a collar on the
exi sting reservoir surface spillway. This will significantly
i ncrease electricity output, while allow ng greater control over
the depth from which reservoir flow rel eases can be drawn. Anong
other things, this has the potential to affect the tenperature
and chem stry of reservoir releases to the Henrys Fork. The
spillway nodification, if inplenmented, could benefit or adversely
affect the fishery, depending on how it is operated. Prelimnary
scopi ng was conducted for the project in 1993. 1w Il be working
with the |licensee on devel oping an environnental | y-preferred
alternative
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Teton Vall ey Wt ands

In 1993, we reviewed nunerous subdivision and wetland fil
applications in this area. The COE is continuing to permt
wetland fills for access roads to upland honme sites. | worked
with the COE on minimzing each project's inpacts, while striving
for a cunul ative effects analysis. The uni que wetl ands and
associated fish and wildlife habitats are in jeopardy. |
coordi nated our efforts with the FWs and EPA, who are simlarly
concerned with wetland inpacts in the valley.

Birch Creek Hydroelectric Project,

This year's efforts by the licensee to increase flows at the
power plant included a proposal to place about half the flow of
6.5 mles of Birch Creek into a pipeline and a proposal to place
350 cubic yards of sand and clay into the stream Analysis of
the potential inpacts led to IDFG s recommendati on to deny both
applications. Neither project was inplenented.

Gem State Hydroelectric Project

Based on our docunentation of the |licensee's mtigation
deficiencies, the City of ldaho Falls is inproving its mtigation
plan. | attended four neetings and two field tours to assess
their license conpliance and make recommendations. The City wl|
now construct additional wetlands at the nine-acre, on-site area.
They have also installed facilities to increase the off-site
wet | and acres bei ng created.

Big Lost River

As a result of increasing irrigation wthdrawal s and
drought, many mles of the river and tributaries have been dry
for the past six or seven years. Stream Channel Protection Act
vi ol ations such as farm ng wheat in a streanbed, and inpacts to
fish habitat (such as hard rock mning fromthe river channel)
were occurring or being proposed based on the channels being dry.
| opposed two streamalteration permt applications and worked
with IDWR to successfully assert protection of Big Lost drainage
channels in anticipation of reestablishing flows and a public
fishery.
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